This document is for educational use only and should not be construed as legal advice. Barton Legal do not accept any responsibility for any actions that
may be taken in reliance on this handout.

Terminating a Construction Contract: FIDIC vs JCT vs NEC4 –
construction’s battle royale
Introduction
The following slides, notes and presentation provide guidance on how to terminate the Contractor’s employment across three construction
contracts: FIDIC Silver Book (1999), JCT Design and Build (2016), NEC4 Engineering and Construction Contract (2017).
We will look at the following:





Termination, and the reasons to terminate, under the contract(s) and at common law (repudiation);
The process followed to notify the other party of the termination;
The process that must be followed after the termination; and
Relevant case law.

Summary
Each contract gives specific reasons why you can terminate. These reasons include, inter alia, Insolvency, default by the other party (which is
defined differently in each contract1) and corruption. You should note that the JCT makes reference to English insolvency legislation, whereas
the NEC4 and FIDIC contracts use the terms ‘liquidation’, ‘bankruptcy’, etc. but do not give a further definition of these terms (the options in

1

In FIDIC, the following are examples of default:
1. The Contractor not complying with clause 8 (which includes not completing the Works within the Time for Completion);
2. The Employer ‘substantially’ failing to perform his obligations under the Contract.

In the NEC4, the following are examples of default:
1. The Contractor ‘substantially’ failing to comply with its obligations;
2. The Client not paying an amount due under the Contract within thirteen weeks of the date it was supposed to be paid to the Contractor.
In the JCT, the following are examples of default:
1. The Contractor failing to proceed ‘regularly and diligently’ with the performance of his obligations under the Contract;
2. The Employer does not pay by the final date for payment the amount due to the Contractor (for an interim or final payment).
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the NEC contracts may provide further details of the applicable legislation). FIDIC also provides the Employer with the option to terminate at
will (clause 15.5), which is not automatically present in the other contracts.
Once you have made out your ground to terminate, you must provide notice to the other party. The JCT has a separate sub-clause that provides
details about the notice and how it should be delivered, whilst the other contracts do not have their own sub-clause which deals specifically with
notice, but you need to refer to the clause in the contract that deals with notice. Generally, a notice under these contracts must:
1.
2.
3.
4.
5.
6.
7.

Make it clear that it is sent to terminate the contract;
Be in writing;
Be separate from other communications (NEC);
Served in hard copy (by hand or by post);
Served at the address provided in the Contract;
Addressed to the person/individual named in the Contract; and
Addressed to the other party named in the Contract.

The JCT does not give the option to serve notice by email. However, the NEC does give the option of providing notice via a ‘communication
system’, such a system must be defined in the Scope of the contract. FIDIC does give the option of providing the notice electronically, but this
must be specified in the Particular Conditions.
Note, termination notices under the NEC must also be sent to the Project Manager.
Subject to compliance with points 1-7 above, the notice will have effect, that is to say it will terminate the contractual relationship with the
parties, after the following:
1. FIDIC: 14 calendar days after notice has been given (or immediately if the reason for terminating is related to corruption or insolvency)
or 28 days after the notice has been received (under clause 15.5);
2. NEC4: After the Project Manager issues the termination certificate;
3. JCT: If the reason for termination is default (by either party), then an initial notice must be given. If the default continues for 14 days
after the first notice is given, then the party has 21 days within which to terminate the contract. A party can terminate the contract
immediately if the reason is insolvency or bribery (amongst others).
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Terminating the contract is not the final step. Parties must realise that termination brings to an end their contractual relationship going forward,
from that date. It does not alter the contractual relationship up to that date. The Contract continues to exist and disputes and liabilities remain to
be decided under the contract.
Each contract details what must occur after termination:




All the contracts provide for an account to be provided which will determine if the Contractor or Employer are owed any monies;
The Employer will have the option of completing the works; and
The Contractor may be required to remove its equipment and plant from site.

It should be noted that the NEC provides for a different combination of procedures that can be followed after termination has occurred. All of
these combinations include the option for the Employer/Client to finish the works at its own accord.
The JCT sets out in clauses 8.7 and 8.8 (used when the Employer terminates the Contract), and clause 8.12 (used when the Contractor terminates
the Contract) what may or must occur.
You should read the clauses carefully and look out for words such as ‘may’ (which implies an option but not an obligation) or ‘shall’ (which is
an obligation) to determine what you can and cannot do when the contract is terminated.
FIDIC sets out that the one thing that must occur if the Employer terminates the Contract. This is the creation of an account that sets out how
much is owed to the Contractor or Employer. If the Contractor terminates the Contract, then a few things must occur, including the Contractor
stopping any further work.
If you get it wrong!
Repudiation
Repudiation occurs when one party acts in a way that shows he does not intend to accept or abide by his obligations under the contract.
A repudiatory breach can occur in two ways:
1) When the guilty party has breached a term of the contract which is sufficiently serious to justify the termination; or
2) Where a party has acted in such a manner as to show that it no longer intends to be bound by the terms of the contract.
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If a repudiatory breach occurs, then the innocent party is entitled to terminate the contract, ending the contractual relationship between the
parties and entitling the innocent party to claim damages for breach of contract. However, the innocent party is under a duty to mitigate the
losses it suffers (e.g. to undertake works at its own accord if possible).
An example of a repudiatory breach in this context would be if one of the party’s attempted to terminate the contract and could not make out a
ground to validly terminate the Contract. The point being that the offending party’s intention to terminate without a valid reason is a strong
indicator that the offending party does not intend to abide by its legal obligations.
Other examples of repudiation include the Employer consistently not providing access to, or possession of, the Site. The Contractor not
removing essential items that the Employer instructed it to can also constitute repudiation.
What you must consider is that repudiation is hard to establish, authority has found that repudiation should only be alleged in cases where it is
clear that a refusal has taken place to perform contractual obligations that goes to the root of the contract2. You should be wary of alleging
repudiation and should look to the contract first to determine if you are entitled to terminate via the Contract.
If you are the innocent party to a repudiation of the Contract, then you have two options. You can either acknowledge the breach but not
terminate the Contract or you can terminate the Contract. It is crucial that you act promptly and decisively in this situation as you cannot ignore
the breach.
Case Law
A detailed review of the key cases can be found further below in the summaries. However, we have summarised the most interesting case here:
1. Ticket2Final OU v Wigan Athletic AFC Ltd [2015] EWHC 61b
 Wigan Athletic FC (‘Wigan’) argued that it had terminated the contract for late payments by Ticket2Final (‘T2F’);
 However, they had not followed the strict notice provisions in the contract and had attempted to terminate the contract by email,
which was not allowed by the contract;
 Wigan argued that the conduct of the parties, namely that the contract had been dealt with over email, should triumph over the
formalities in the contract;
 The Judge disagreed, saying that such clauses must be adhered to and termination notice should be served in the prescribed
manner so “the recipient can be in no doubt about their importance”.
2

Lord Wilberforce in Woodar Investment Development Ltd v Wimpey Construction UK Ltd [1980] 1 WLR 277
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This shows the importance of following the notice provisions in a contract to the letter and also shows that terminating the
contract is seen by the courts as a serious matter that should be dealt with as such.

Section 2: How exactly do I terminate the Contract under FIDIC, JCT
and NEC?
Notice
FIDIC Silver Book
Termination by the Employer


Clauses 15.1 and 15.2 make it clear that notice must be given in order to terminate under either of these clauses (note, clause 15.1 is not a
direct termination clause).

What requirements are there for the notice?






Clause 15.2 states that the contract will be terminated upon giving 14 days’ notice, this is presumed to be calendar days (unless amended
to the contrary).
However, the Employer is allowed to terminate immediately if the reason for termination is either clause 15.2(e) (bankruptcy or company
insolvency, etc.) or clause 15.2(f) (bribing someone else to the Contract, etc.).
Notice provisions are found under clause 1.3: Where these Conditions provide for the giving or issuing of… notices… these
communications shall be:
o (a) in writing and delivered by hand (against receipt), sent by mail or courier, or transmitted using any of the agreed systems of
electronic transmission as stated in the Particular Conditions; and
o (b) delivered, sent or transmitted to the address for the recipient’s communications as stated in the Contract. However:
 (i) if the recipient gives notices of another address, communications shall thereafter be delivered accordingly; and
 (ii) if the recipient has not stated otherwise when requesting an approval or consent, it may be sent to the address from
which the request was issued.
The termination notice cannot be given orally, it must be written.
5
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It can be served by hand, sent by mail/post or courier or sent electronically if the type of electronic server has been agreed in the
Particular Conditions. You must ensure that if you intend to serve the termination notice by email or any other way of electronic means,
that this is recognised in the Particular Conditions.
You must also ensure the notice is sent to the address that is stated in the Particular Conditions or has otherwise been notified. Please
note, there is no mention of exempting electronic communications, it is best practice to send the notice by email with the recipient’s
address included.

Termination by the Contractor:




Clause 16.2 says that the Contractor must give notice in order to terminate, notice must be 14 days. However, the Contractor will be
allowed to terminate immediately if the reason for termination is clause 16.2(e) (Prolonged Suspension) or clause 16.2(f) (the Employer
becomes bankrupt or insolvent, etc.).
In the same vein as Termination by the Employer, the Contractor is subject to the termination provisions under clause 1.3.

Drafting advice


You may want to amend the contract to allow notices to be given electronically. This can be especially helpful if one of the parties is not
based in the country where the Works are taking place. If you do this, ensure that:
o You define what form of electronic transmission is appropriate (e.g. email);
o Define when the electronic communication will be ‘deemed’ served (either instantaneously or by the next business day);
o Set out that any electronic notices must make it clear from the outset (i.e. in the title of the email) that it is a notice of termination;
o You may want to set out that a termination notice must be sent on its own and not with other communications;



You may want to amend the contract to oblige the other party to notify you of any change in address within a set timeframe (e.g., within
7 days of moving).
You will want to amend clause 1.3 to specify when exactly you can determine when a notice has been received (e.g. if by hand, then
immediately, if by post then two business days after postage).



JCT Design and Build 2016
Termination by the Employer:
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Clauses 8.4.1, 8.5.1, 8.6 and 8.11 make it clear that notice needs to be given.
The requirements for a termination notice can be found under clause 8.2:
o 8.2.1 Notice of termination of the Contractor’s employment shall not be given unreasonably or vexatiously.
o 8.2.2 Such termination shall take effect on receipt of the relevant notice.
o 8.2.3 Each notice referred to in this section shall be given in accordance with clause 1.7.4.
What are the requirements for a notice under clause 1.7.4?
o 1.7.4 “Any notice expressly required by this Contract to be given in accordance with this clause 1.7.4 shall be delivered by hand
or sent by Recorded Signed for or Special Delivery post. Where sent by post in that manner, it shall, subject to proof to the
contrary, be deemed to have been received on the second Business Day after the date of posting.”
The requirements for a notice under clause 1.7.4 can be broken down as:
o 1. Being delivered by hand or sending it by recorded signed or special delivery post.
o 2. Sending the document by post will mean the document will be deemed delivered on the second business day after it was
posted. If you post a document on Thursday, it will not be ‘deemed’ to be delivered until next Monday.
The considerations you should bear in mind when determining what method you should use to serve the notice include how close you are
to the other party’s address, is it possible to deliver by hand? Posting the document may be more convenient but it could be more costly
and there are implications on when it will be ‘deemed’ to have been served. Serving by hand may be more appropriate if you believe
terminating the contract is a matter of urgency. It is advised that you take a video of your agent delivering the notice and handing it over
to the other party’s representative.
Where do I send the notice to?
o Clause 1.7.3: Subject to clauses 1.7.2 and 1.7.4, any notice, communication or document may be given or served by any effective
means and shall be duly given or served if delivered by hand or sent by pre-paid post to:
 1.7.3.1 the recipient’s address stated in the Contract Particulars, or to such other address as the recipient may from time
to time notify to the sender; or
 1.7.3.2 if no such address is then current, the recipient’s last known principal business address or (where a body
corporate) its registered or principal office.
o This makes it clear that you should send any notices to either the recipient’s address in the Contract Particulars or any other
address that has been told to you by the other party. The only exception may be when you deliver it by hand to the other party’s
representative at the construction site or another establishment.
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o You should ensure that the address in the Contract Particulars has not changed, if you have reason to believe it has changed then
you should search the relevant authority (in the UK, the Department of Business’ Companies House registrar) to determine what
is the registered address of the other party.
o It is advised that you address the document with the other party’s name as it appears in the contract and ‘For the attention of’ the
other party’s representative, as named in the contract.
When does the notice take effect?
o If the Employer terminates under clause 8.4, then the Employer must give an initial notice specifying the default. If the
Contractor continues the default for 14 days after receipt of the notice, then the Employer is entitled to terminate the Contract
within 21 days after the end of the 14-day period referenced above by giving a further notice. If the Employer does not terminate
within the 21-day period, then the Employer may terminate the contract if a specified default continues to occur. If such a default
does not continue to occur, then the Employer is not entitled to terminate immediately.
o If the Employer terminates under clause 8.5, then the contract will be terminated upon receipt of the notice.
o If the Employer terminates under clause 8.6, then the contract will be terminated upon receipt of the notice.
o If the Employer terminates under clause 8.11, then the Employer must wait until the period of suspension has ended, upon the end
of the suspension period, he can then give a notice that says he will terminate the contract if the suspension does not cease in 7
days. If the Contractor does not comply within 7 days of this notice, then the Employer can then terminate the contract by a
further notice.

Termination by the Contractor:



Clauses 8.9.1, 8.9.2, 8.9.3, 8.9.4, 8.10 and 8.11 make it clear that notice must be given, the rules in clause 8.2 and clause 1.7 apply to
notice given by the Contractor.
When does the notice take effect?
o If the Contractor terminates under clause 8.9, then the Contractor must give an initial notice specifying the default or reason for
suspending the Works. If the Employer continues the default for 14 days after receipt of the notice, then the Contractor is entitled
to terminate the Contract within 21 days after the end of 14-day period referenced above by giving a further notice. If the
Contractor does not terminate within the 21-day period, then the Contractor may terminate the contract if a specified default
continues to occur. If such a default does not continue to occur, then the Contractor is not entitled to terminate immediately.
o If the Contractor terminates under clause 8.10, then the contract will be terminated upon receipt of the notice.
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o If the Contractor terminates under clause 8.11, then the Contractor must firstly wait until the period of suspension has ended,
upon the end of the suspension period, he can then give a notice that says he will terminate the contract if the suspension does not
cease in 7 days. If the Employer does not comply within 7 days of this notice, then the Contractor can then terminate the contract
by a further notice.
Drafting advice






You may want to amend the contract to allow notices to be given electronically. This can be especially helpful if one of the parties is not
based in the country where the Works are taking place. If you do this, ensure that:
o You define what form of electronic transmission is appropriate (e.g. email);
o Define when the electronic communication will be ‘deemed’ served (either instantaneously or by the next business day);
o Set out that any electronic notices must make it clear from the outset (i.e. in the title of the email) that it is clearly a notice of
termination;
o You may want to set out that a termination notice must be sent on its own and not with other communications;
You may want to consider amending the contract to remove the 21-day period after the 14 days’ notice or to shorten it. The reason being
that it may be deemed unfair to still allow the Employer (e.g.) to terminate the contract on day 21 if the Contractor has made efforts to
rectify the default that has been notified to them. Alternatively, you may want to include an amendment that limits the Employer and
Contractor’s ability to terminate the contract after a certain time within the 21-day period (e.g. after 14 days) if it can be shown that the
other party has made genuine efforts to rectify their default.
You may want to amend the contract to oblige the other party to notify you of any change in address within a set timeframe (e.g., within
7 days of moving).

NEC4 ECC:






The process to follow is detailed in Clause 90.1:
Clause 90.1 If either party wishes to terminate the Contractor’s obligations to Provide the Works it notifies the Project Manager and the
other party giving details of the reason for terminating. The Project Manager issues a termination certificate promptly if the reason
complies with the contract.
Note that the Project Manager must also be sent the notice.
The Project Manager must then determine if the reason applied for is a valid reason to terminate the contract.
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What are the requirements for a notice?






Notices provisions can be found under clause 13.
There is little guidance on what a notice needs to say or how it should be sent, other than it must be sent on its own. Clause 13.7 A
notification or certificate which the contract requires is communicated separately from other communications.
Clause 13.2 also says If the Scope specifies the use of a communication system, a communication has effect when it is communicated
through the communication system specified in the Scope.
If the Scope does not specify a communication system, a communication has effect when it is received at the last address notified by
the recipient for receiving communications or, if none is notified, at the address of the recipient stated in the Contract Data.
The parties can elect to receive notices electronically, either over email or even over a cloud system, such as an online workspace
platform. Therefore, it may be possible to serve a termination notice without having to directly serve it or email it to the other party.
However, ensure you review the Z clauses in the contract as these may exclude using the cloud system to issue and serve termination
notices.

Approval by the Project Manager








As per clause 90.1, you must ensure the notice of termination has been sent to the Project Manager as well as the other side and that
this clearly states the reason why you are terminating the contract.
The Project Manager will then review the notice and will determine if the reason given is valid.
The Project Manager will then issue a termination certificate, certifying that the reason for termination is correct.
Clause 13.6 The Project Manager issues certificates to the Client and the Contractor.
Clause 13.7 A notification or certificate which the contract requires is communicated separately from other communications.
The termination certificate must be issued to both the Client and the Contractor and must be sent separately from other
communications.
Under clause 13.2, the termination certificate may be issued on the communication system if such a system has been specified and the
Z clauses do not say anything to contrary.

Drafting advice:


The Contractor may want to amend clause 90.1 to say that the Project Manager will provide his reasoning for not allowing the
termination.
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You may want to amend clause 90.1 to give an actual timescale for the Project Manager to provide his decision by (e.g within 14 days);
You should amend the contract as necessary to include the name, address and designated email address of the Project Manager;
You may want to include a communication system (such as email) in the Scope of the contract. If you do include a communication
system, then you should also amend the contract to include the following detail:
o You define what form of electronic transmission is appropriate (e.g. email);
o Define when the electronic communication will be ‘deemed’ served (either instantaneously or by the next business day);
o Set out that any electronic notices must make it clear from the outset (i.e. in the title of the email) that it is clearly a notice of
termination;
o You may want to amend the contract to oblige the other party to notify you of any change in address within a set timeframe (e.g.,
within 7 days of moving).

What is the definition of Insolvency?
FIDIC Silver Book
Like the NEC, Insolvency is not separately defined but is included as a reason to terminate the Contract. Reference is made in the relevant
clauses to ‘bankrupt, liquidation, receiving order’, etc.
Like the NEC, FIDIC is used by persons involved in the Construction industry all over the UK and the World.
It is advised that you amend the contract accordingly to refer to the applicable statute that applies to the country you are undertaking the project.
As mentioned above, this amendment would refer to the Insolvency Act 1986 if you were operating in the UK.

JCT Design and Build 2016
The definition of Insolvency differs depending on what type of person has become insolvent:
A company is insolvent if:
1. It enters into administration;
2. An administrative receiver has been appointed;
3. It has been voluntarily wound up, without being declared insolvent;
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4. A winding-up order has made.
A partnership is insolvent if:
1. A winding-up order has been made;
2. When sequestration is awarded on the estate of the partnership (Scotland only).
An individual is insolvent if:
1. A bankruptcy order is made against him;
2. On the sequestration of his estate (Scotland only).
A ‘person’ is insolvent if:
1. He enters into an arrangement, compromise or composition in satisfaction of his debts;
2. (if it is a partnership) each partner is subject of an individual arrangement or any other event or proceedings referred to above (e.g. a
bankruptcy order is made against each partner in the partnership).
It should be noted that the JCT explicitly refers to English legislation when defining insolvency.

NEC4 ECC:
Insolvency is not defined separately but insolvency, and the various types of insolvency, are given as reasons to terminate the contract.
For example, clause 91.1 reason R2 says either party may terminate the contract if a bankruptcy order is presented against the other party.
The definition is not as comprehensive as the JCT, this is because the NEC is used by people working in the construction industry based in many
countries.
It is advised that you amend the contract to include the legislation that is relevant in the country you are operating in. For example, in the UK
the Insolvency Act 1986 is the main statute in the area of Insolvency.
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Drafting advice
It is advised that you amend the contract accordingly to refer to the applicable statute that applies to the country you are undertaking the project.
This amendment would refer to the Insolvency Act 1986 if you were operating in the UK.
Outcome of Termination:
Terminating the contract may not be the final step in ending your relationship with the other party, you may be expected to undertake further
actions.

FIDIC Silver Book
By Employer:
After the Contract has been terminated, the following shall occur:
1. The Employer shall agree or determine the value of the Works, Goods and Contractor’s Documents, and any other sums due to the
Contractor for work done in accordance with the Contract.
2. After the termination has occurred, the Employer may:
a. Proceed with any claims he may have under Clause 2.5;
b. Withhold further payments to the Contractor until the costs of design, execution, completion and remedying of any defects and
damages for delay and all other costs to the Employer have been established; and/or
c. Recover from the Contractor any losses and damages incurred by the Employer and any extra costs of completing the Works,
after deducting the sum determined in point 1 above. After the Employer recovers its losses, damages and costs, the Employer
will pay the remaining money to the Contractor.
3. The Contractor shall cease doing any more work, except for any work to secure the Site and Works. The Contractor shall also hand over
Contractor’s Documents, Plant, Materials and other work, for which the Contractor has been paid for and remove all other Goods from
the Site, except as necessary for safety and leave the Site.
By Contractor:
1. The Contractor shall cease doing any more work, except for any work to secure the Site and Works. The Contractor shall also hand over
Contractor’s Documents, Plant, Materials and other work, for which the Contractor has been paid for and remove all other Goods from
the Site, except as necessary to ensure safety, and leave the Site.
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2. The Employer shall return the Performance Security (i.e. any monies or assets given to the Employer in case the Contractor does not
perform the works);
3. The Employer shall pay any amounts due under clause 19.6 (if the contract is terminated as a result of a Force Majeure event).
4. The Employer shall pay any amount that represents loss of profit or other loss or damage incurred by the Contractor as a result of the
termination.

Drafting advice





The Contractor may want to amend clause 15.3(a) to provide a time limit within which the Employer can bring any claims under clause
2.5 (e.g. within 28 calendar days).
The Contractor may want to amend clause 15.3(b) to provide a time limit within which the Employer must establish all its costs by (e.g.
28 calendar days);
The Contractor may want to amend clause 15.3(c) to oblige the Employer to provide evidence to substantiate the losses and damages it
claims to have incurred.
The Contractor may want to amend clause 16.4 to provide a time limit within which the Employer must comply with the obligations in
this sub-clause.

JCT Design and Build 2016
The Employer:
If the Employer terminates the Contractor because of the Contractor’s Default (Clause 8.4), Insolvency of the Contractor (Clause 8.5) or if the
Contractor has committed an act of corruption (Clause 8.6), then the Employer is entitled to:
1.
2.
3.
4.

Employ another Contractor/person to undertake the Works or remedy any defects during the Rectification Period (Clause 8.7.1);
Require the Contractor to remove any plant, materials, etc. However, the Employer’s request must in writing (Clause 8.7.2.1);
Be provided by the Contractor with all Contractor’s Design Documents;
Require the Contractor to assign to the Employer any benefit of any agreement for the supply of materials or goods and/or services for
the execution of the Works. The Employer must request this within 14 days of the date of termination;
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5. Not pay the Contractor anymore for the Works, unless the expenses incurred by the Employer in finding a replacement for the terminated
Contractor and the payments already made to the Contractor, are less than the amount owed to the Contractor for the work they have
done on the Works;
If the Employer terminates the Contractor’s employment and decides, within 6 months of terminating the Contractor, that it will not continue or
finish the Works, then the Employer must:
1. Notify the Contractor it has decided to not continue the work, this must be done ‘forthwith’ (i.e. as soon as practicable);
2. Within 2 months of the end of the 6-month expiry date above, send the Contractor a statement setting out:
a. The total value of work properly executed by the Contractor at the date of termination and any amounts due to the Contractor that
were not included in the total value; and
b. The amount of expenses incurred by the Employer, any direct loss and any damage caused to the Employer by the Contractor.
The above calculation will also take into account any amounts that have been paid to the Contractor previously. If the amount in the statement
shows the Employer incurred more in part 2(a) above, then the Contractor shall owe the Employer this as a debt. If the amount in the statement
shows the Contractor undertook more value in work than the Employer incurred in expenses, then the Employer shall owe the Contractor this as
a debt.
The Contractor:
If the Contractor terminates the Contract because of the Employer’s Default (Clause 8.9), Insolvency of the Employer (Clause 8.10), after
suspending the works for a reason in Clause 8.11, the Contract has had to be terminated because Terrorist Insurance cover will cease (Clause
6.11.2.2) or because damage has been caused to any structures that form part of the Works that were not constructed by the Contractor and were
there previously (Clause 6.14), then the following must occur:
1. The Contractor must remove any temporary buildings, plant, tools, goods and materials and equipment that is his property or belongs to
his employees or agents; and
2. Provide the Employer with the Contractor’s Design Documents and any documents that are mentioned in the Contract Documents as
needing to be supplied to the Employer or any documents the Employer may reasonably need to describe the Works or to maintain or
operate the Works.
3. Prepare an account, if terminated under clause 8.9 or 8.10, then this must be ‘as soon as reasonably possible’, if terminated under clause
8.11, 6.11.2.2 or 6.14, then this account will be prepared no later than 2 months after the date of termination. The Employer may, if the
15
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latter clauses are the reason for termination, request the Contractor to provide the necessary documents for him to prepare the account,
these documents must be done not later than 2 months after the termination date.
The account prepared by the Contractor must supply the following information:
1. The total value of the work properly executed by the Contractor up to the date of termination, together with any other amounts properly
due to the Contractor under the Contract;
2. Any sums incurred in respect of direct loss and/or expense as a result of any Relevant Matters under clause 4.20 (such as instructions that
would constitute a Change/force the Contractor to modify the design of the Works, etc.);
3. The reasonable costs to remove the equipment, temporary plant, etc. from the site;
4. The cost of materials or goods ordered for use on the Works which the Contractor has paid or is legally obliged to pay;
5. Any direct loss and/or damage caused to the Contractor by the termination. Note, this should only be included if the Contract was
terminated because of the Employer’s Default, the Employer’s Insolvency or if loss or damage has occurred to the works by a risk that is
covered under the Works Insurance Policy if this damage can be attributed to the negligence or default of the Employer.
The Employer will then pay the Contractor any amount that they are due from the account, after taking into account amounts that have already
been paid to the Contractor if it is shown monies are owed. The Contractor shall pay to the Employer any amount that it may be owed if it
shows that monies are owed. This amount should be paid within 28 days of the account being submitted and does not include deduction of the
retention. Note, the Employer will not pay the Contractor for any plant, materials and goods that are found to be the property of the Employer.
Drafting advice:





The Employer may want to amend clause 8.7.4 or 8.8.1 to oblige the Contractor to provide him with any information he may need to
substantiate the account;
The Contractor may want to amend clause 8.7.4 or 8.8.1 to oblige the Employer to provide him with the information he has relied on to
create this account and to review the account before it is finalised.
The Contractor may want to amend clause 8.12.3 to oblige the Employer to provide him with any information he may need to
substantiate the account;
The Employer may want to amend clause 8.12.3 to oblige the Contractor to provide him with the information he has relied on to create
this account and to review the account before it is finalised.
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NEC4 ECC:
The Client:
There are a few things that can happen after the contract has been terminated, depending on the reason for termination:
1. The Client may complete the Works, with any Plant and Materials that he has title to. The Employer is entitled to do this whatever their
reason is for terminating.
2. The Client may instruct the Contractor to leave the site, remove any equipment, Plant and Materials from the Site and assign the benefit
of any subcontract or other contract related to performance to the Client. Note, the Client can only give this instruction if they have
terminated the contract for reasons R1-15, R18 or R22.
3. The Client may use any Equipment which the Contractor owns to complete the Works. The Contractor will then remove the Equipment
from Site after the Project Manager informs the Contractor that the Client no longer needs it. Note, the Client can only give this
instruction if they have terminated the contract for reasons R1-15, R18 or R22.
4. The Contactor leaves the Working Areas and removes the Equipment (owned by the Contractor). Note, the Client can only give this
instruction if they have terminated the contract for reasons R17, R20 or R21.
It should be noted that the reasons set out above are used in combination by the Client upon termination. For example, the Client may complete
the works as per point one above AND may use the Equipment the Contractor owns and then require the Contractor to remove the equipment
after it has been used.
Please note, option 4 above can only ever be used in conjunction with option 1.
How much may be owed?
If the Client terminates the Contract for either reasons R1-15, R18 or R22, then payments A1 and A3 will be due, these are:
A1, a payment which takes into account:
1. An amount due assessed as for normal payments;
2. The Defined Cost (i.e. cost that has already been agreed in the Short Schedule of Costs Components) for Plant and Materials used in the
Working Areas or which the Client owns and the Contractor has to accept delivery of.
3. Other Defined Cost reasonably incurred in expectation of completing all of the Works.
4. Any amounts kept in retention by the Client; and
17
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5. A deduction of any un-repaid balance of an advanced payment.
A3, A deduction of the additional costs the Client reasonably expects to incur to complete the Works.
Other payment amounts that are due include:
A2, The forecast Defined Cost to remove the Equipment.
A4, The fee percentage applied to:
1. For Options A, B, C and D, any excess of the total of the Prices at the Contract Date over the Price for Work Done to Date or
2. For Options E and F, any excess of the first forecast of the Defined Cost for the works over the Price to Date less the Fee.

The Contractor:
Less will occur after the Contractor terminates the Contract, what may happen includes:
1. The Client may complete the Works, with any Plant and Materials that he has title to; and
2. The Contactor leaves the Working Areas and removes the Equipment (owned by the Contractor).
Note, that these two procedures may occur for any and every reason that the Contractor may have for terminating the Contract.
How much may be owed?
A1, a payment which takes into account:
1. An amount due assessed as for normal payments;
2. The Defined Cost (i.e. cost that has already been agreed in the Short Schedule of Costs Components) for Plant and Materials used in the
Working Areas or which the Client owns and the Contractor has to accept delivery of.
3. Other Defined Cost reasonably incurred in expectation of completing all of the Works.
4. Any amounts kept in retention by the Client; and
5. A deduction of any un-repaid balance of an advanced payment.
A2, The forecast Defined Cost to remove the Equipment.
18
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A4, The fee percentage applied to:
1. For Options A, B, C and D, any excess of the total of the Prices at the Contract Date over the Price for Work Done to Date or
2. For Options E and F, any excess of the first forecast of the Defined Cost for the works over the Price to Date less the Fee.
Note, that option A3 is not available if the Contractor terminates the Contract.
Drafting advice:


The NEC is rigid on what can occur after the contract has been terminated. You may want to amend the table provided in clause 90.2 if
you are unsatisfied with the procedures that follow after the contract has been terminated.

Section 3: The Final Showdown – comparing the reasons to terminate in
FIDIC, JCT and NEC4
FIDIC (Silver Book (First
Edition) (1999)
Clause 15.2
Termination by the Employer
The Employer shall be entitled to terminate
the Contract if the Contractor:
(a)
Fails to comply Sub-Clause 4.2
[Performance Security] or with a
notice under Sub-Clause 15.1
[Notice to Correct];

JCT (Design and Build 2016)
Reasons to Terminate by the
Employer
Clause 8.4
Default by Contractor
.1 If, before practical completion of the Works, the
Contractor:

NEC4 (Engineering and
Construction Contract)
Clause 90.2
A party may terminate for a reason identified in
the Termination Table. The procedures followed
and the amounts due on termination are in
accordance with the Termination Table.
[The Client is allowed to terminate for the
following reasons]
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(b)

(c)

(d)
(e)

(f)

Abandons the Works or otherwise
plainly demonstrated the intention
not to continue performance of his
obligations under the Contract;
Without reasonable excuse fails to
proceed with the Works in
accordance with Clause 8
[Commencement, Delays and
Suspension];
Subcontracts the whole of the
Works or assigns the Contract
without the required agreement;
becomes bankrupt or insolvent,
goes into liquidation, has a
receiving or administration order
made against him, compounds
with his creditors, or carries on
business under a receiver, trustee
or manager for the benefit of his
creditors, or if any act is done or
event occurs which (under
applicable Laws) has a similar
effect to any of these acts or
events, or
gives or offers to give (directly
indirectly) to any person any bribe,
gift, gratuity, commission or other
thing of value, as an inducement
or reward:
(I)
for doing or forbearing to
do any action in relation to
the Contract; or

1. without reasonable cause wholly or
substantially suspends the carrying out of the
Works; or

R1-15, R18 or R22;

R17 or R20;
2. fails to proceed regularly and diligently with the
performance of his obligations under this R21.
Contract; or
3. refuses or neglects to comply with a notice or
instruction from the Employer requiring him to
remove any work, materials or goods not in
accordance with this Contract and by such
refusal or neglect the Works are materially
affected; or
4. fails to comply with clause 3.3 or 7.1; or
5. fails to comply with clause 3.16,
the Employer may give to the Contractor a notice
specifying the default or defaults (a ‘specified’ default
or defaults).
2. If the Contractor continues a specified default for 14
days from receipt of the notice under clause 8.4.1, the
Employer may on, or within 21 days from, the expiry of
that 14-day period by a further notice to the Contractor
terminate the Contractor’s employment under this
Contract.
3. If the Employer does not give the further notice
referred to in clause 8.4.2 (whether as a result of the
20
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(II)

for showing or forbearing
to show favour or
disfavour to any person in
relation to the Contract.

ending of any specified default or otherwise) but the
Contractor repeats a specified default (whether
previously repeated or not), then, upon or within a
reasonable time after such repetition, the Employer may
by notice to the Contractor terminate that employment.

Or if any of the
Contractor’s Personnel,
agents or Subcontractors
gives or offers to give
(directly or indirectly) to
any person any such
inducement or reward as is
described in this subparagraph (f). However,
lawful inducements and
rewards to Contractor’s
Personnel shall not entitle
termination.
In any of these events or circumstances, the
Employer may, upon giving 14 days’ notice
to the Contractor, terminate the Contract and
expel the Contractor from the Site. However,
in the case of sub-paragraph (e) to (f), the
Employer may by notice terminate the
Contract immediately.
The Employer’s election to terminate the
Contract shall not prejudice any other rights
of the Employer, under the Contract or
otherwise.
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The Contractor shall then leave the Site and
deliver any required Goods, all Contractor’s
Documents, and other design documents
made by or for him, to the Employer.
However, the Contractor shall use his best
efforts to comply immediately with any
reasonable instructions included in the notice
(i) for the assignment of any sub-contract, and
(ii) for the protection of life or property or for
the safety of the Works.
After termination, the Employer may
complete the Works and/or arrange for any
other entities to do so. The Employer and
these entities may then use the Goods,
Contractor’s Documents and other design
documents made by or on behalf of the
Contractor.
The Employer shall then give notice that the
Contractor’s Equipment and Temporary
Works will be released to the Contractor at or
near the Site. The Contractor shall promptly
arrange for their removal, at the risk and cost
of the Contractor. However, if by this time
the Contractor has failed to make a payment
due to the Employer, these items may be sold
by the Employer in order to recover this
payment. Any balance of the proceeds shall
then be paid to the Contractor.
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[Insolvency] Clause 15.2(e)

Clause 8.5
Insolvency of Contractor

The Employer can terminate the contract
because of the Contractor’s insolvency, please .1 If the Contractor is Insolvent, the Employer may at
refer to Clause 15.2(e) above for further
any time by notice to the Contractor terminate the
details.
Contractor’s employment under this Contract.
.2 The Contractor shall immediately notify the
Employer if he makes any proposal, gives notice of any
meeting or becomes the subject of any proceedings or
appointment relating to any of the matters referred to in
clause 8.1.

Clause 91.1
If the other party is an individual and has





Presented an application for bankruptcy
(R1);
Had a bankruptcy order made against it
(R2);
Had a receiver appointed over its assets
(R3); or
Made an arrangement with its creditors
(R4).

.3 As from the date the Contractor becomes Insolvent, If the other party is a company or partnership
whether or not the Employer has given such notice of and has
termination:
1. clauses 8.7.3 to 8.7.5 and (if relevant) clause 8.8
 Had a winding-up order made against it
shall apply as if such notice had been given;
(R5);
2. the Contractor’s obligations under Article 1 and
these Conditions to carry out and complete the
Works shall be suspended; and
3. the Employer may take reasonable measures to
ensure that the site, the Works and Site
Materials are adequately protected and that
such Site Materials are retained on site; the
Contractor shall allow and shall not hinder or
delay the taking of those measures.
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Had a provisional liquidator appointed to
it (R6);
Passed a resolution for winding-up (other
than in order to amalgamate or
reconstruct) (R7);
Had an administration order made against
it or had an administrator appointed over
it (R8);
Had a receiver, receiver and manager, or
administrative receiver appointed over
the whole or substantial part of its
undertaking or assets (R9); or
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[Bribery]
Clause 15.2(f)
The Employer can terminate the contract if
the Contractor gives another person a bribe.
There is not express mention of corruption,
you should consider including a reference to
this in your contract amendments and refer to
the relevant statute in the country whose law
you are subject to.

Clause 8.6
Corruption and regulation 73(1)(b) of
the PC Regulations
The Employer shall be entitled by notice to the
Contractor to terminate the Contractor’s employment
under this or any other contract with the Employer if,
in relation to this or any other such contract, the
Contractor or any person employed by him or acting
on his behalf shall have committed an offence under
the Bribery Act 2010, or, where the Employer is a
Local or Public Authority, shall have given any fee or
reward the receipt of which is an offence under subsection (2) of section 117 of the Local Government
Act 1972, or, where this Contract is one to which
regulation 73(1) of the PC Regulations applies, the
circumstances set out in regulation 73(1)(b) of the PC
Regulations apply.
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Made an arrangement with its creditors
(R10).

Clause 91.2
The Client may terminate if the Project Manager
has notified that the Contractor has not put one
of the following defaults right within four weeks
of the date when the Project Manager notified
the Contractor of the default:





Substantially failed to comply with its
obligations (R11);
Not provided a bond or guarantee which
the contract requires (R12);
Appointed a Subcontractor for substantial
work before the Project Manager has
accepted the Subcontractor (R13).
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Clause 15.5
Employer’s Entitlement to
Termination
The Employer shall be entitled to terminate
the Contract, at any time for the Employer’s
convenience, by giving notice of such
termination to the Contractor. The
termination shall take effect 28 days after the
later of the dates on which the Contractor
receives this notice or the Employer returns
the Performance Security. The Employer
shall not terminate the Contract under this
Sub-Clause in order to execute the Works
himself or to arrange the Works to be
executed by another contractor.
After this termination, the Contractor shall
proceed in accordance with Sub-Clause 16.3
[Cessation of Work and Removal of
Contractor’s Equipment] and shall be paid in
accordance with Sub-Clause 19.6 [Optional
Termination, Payment and Release].

Clause 8.11
Clause 91.3
The Client may terminate if the Project Manager
Termination by either Party and
has notified that the Contractor has not stopped
regulations 73(1)(a) and 73(1)(c) of the on of the following defaults within four weeks of
PC Regulations
the date when the Project Manager notified the
If, before practical completion of the Works, the
carrying out of the whole or substantially the whole of
the uncompleted Works is suspended for the relevant
continuous period of the length stated in the Contract
Particulars by reason of one or more of the following
events:
.1

force majeure;

.2
Employer’s instructions under clause 2.13, 3.9
or 3.10 issued as a result of the negligence or default
of any Statutory Undertaker;
.3
loss or damage to the Works occasioned by any
risk covered by the Works Insurance Policy or by an
Excepted Risk;
.4
civil commotion or the use or threat of
terrorism and/or the activities of the relevant
authorities in dealing with such event or threat;
.5
the exercise by the United Kingdom
Government or any Local or Public Authority of any
statutory power that is not occasioned by a default of
the Contractor or any Contractor’s Person but which
directly affects the execution of the Works; or
25

Contractor of the default:
 Substantially hindered the Client or
Others (R14);
 Substantially broken a health or safety
regulation (R15).
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.6
delay in receipt of any permission or approval
for the purposes of Development Control
Requirements necessary for the Works to be carried
out or proceed, which delay the Contractor has taken
all practicable steps to avoid or reduce,
then either Party, subject to clause 8.11.2, may upon
the expiry of that relevant period of suspension give
notice to the other that, unless the suspension ceases
within 7 days after the date of receipt of that notice, he
may terminate the Contractor’s employment under this
Contract. Failing such cessation within that 7-day
period, he may then by further notice terminate that
employment.

Clause 91.5
Either Party may terminate if the Parties have
been released under the law from further
performance of the whole of the contract (R17).

Clause 91.6
If the Project Manager has instructed the
Contractor to stop or not to start any substantial
work or all work and an instruction allowing the
work to re-start or start or removing work from
the Scope has not been given within thirteen
weeks:
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The Client may terminate if the
instruction was due to a default by the
Contractor (R18);



Either Party may terminate if the
instruction was due to any reason (R20).

Clause 91.7
The Client may terminate if an event occurs
which:
 Stops the Contractor completing the
whole of the works; or
 Stops the Contractor completing the
whole of the works by the date for
planned Completion shown on the
Accepted Programme and is forecast to
delay Completion of the whole of the
works by more than thirteen weeks.
and which



Neither Party could prevent; and
An experienced contractor would have
judged at the Contract Date to have such
a small chance of occurring that it would
have been unreasonable to have allowed
for it (R21).

Clause 91.8
The Client may terminate if the Contractor does
a Corrupt Act, unless it was done by a
Subcontractor or supplier and the Contractor:
27
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Drafting advice





The Contractor must be cognisant of
clause 15.5 and how it allows the
Employer to terminate the contract
without due cause. A contractor
should ask for this clause to be
deleted.
Both parties should amend the
contract to refer to the relevant
legislation (e.g at clause 15.2(e)).
The parties should ensure they check
if the terms used in the contract (e.g.
bankruptcy) are used in the country
whose governing law the contract is
subject to. For example, in Scotland
the term used is ‘Sequestration’, not
bankruptcy.

Drafting advice






If the parties to a JCT contract are not subject
to English law as the contract’s governing law,
then you must amend the clauses that refer to
legislation and input the relevant legislation of
the country whose law you are subject to.
The Employer or Contractor may want to
amend clause 8.4 to allow the Employer less or
more time to terminate the contract after the
14-day notice has been given.
The Contractor may want to amend clause 8.4
to say that the Employer cannot terminate
under clause 8.4 after the 21-day period if the
Contractor has genuinely made efforts, which
have been successful, to rectify the default.
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Was not and should not have been aware
of the Corrupt Act; or
Informed the Project Manager of the
Corrupt Act and took action to stop it as
soon as the Contractor became aware of
it (R22).

Drafting advice






Both parties should amend the contract to
refer to the relevant legislation (e.g. the
insolvency legislation that relates to
winding up orders, etc.);
The parties should ensure they check if
the terms used in the contract (e.g.
bankruptcy) are used in the country
whose governing law the contract is
subject to. For example, in Scotland the
term used is ‘Sequestration’, not
bankruptcy.
The Contractor may be interested in
amending clause 91.2 (R11) to include
only obligations that would seriously
affect the Works and to exclude other,
minor obligations.
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Fidic (Silver Book (First
Edition)
Clause 16.2
Termination by the Contractor
The Contractor shall be entitled to terminate
the Contract if:
(a)

(b)

(c)
(d)

Reasons to Terminate by the
Contractor
JCT (Design and Building 2016)
Clause 8.9
Default by the Employer
.1 If the Employer:

1. Does not pay by the final date for payment the
The Contractor does not receive the
amount due to the Contractor in accordance
reasonable evidence within 42 days
with clause 4.9 and/or any VAT properly
after giving notice under Sub-Clause
chargeable on that amount; or
16.1 [Contractor’s Entitlement to
2. fails to comply with clause 7.1 [assignment
Suspend] in respect of a failure to
without consent]; or
comply with Sub-Clause 2.4
3. fails to comply with clause 3.16 [CDM
[Employer’s Financial Arrangements];
Regulations];
The Contractor does not receive the
the Contractor may give to the Employer a notice
amount due within 42 days after the
specifying the default or defaults (a ‘specified’ default
expiry of the time stated in Subor defaults).
Clause 14.7 [Timing of Payments]
within which payment is to be made
.2 If after the Date of Possession (or after any deferred
(except for deductions in accordance
Date of Possession pursuant to clause 2.4) but before
with Sub-Clause 2.5 [Employer’s
practical completion of the Works the carrying out of
Claims]);
the whole or substantially the whole of the
The Employer substantially fails to
uncompleted Works is suspended for a continuous
perform his obligations under the
period of the length stated in the Contract Particulars
Contract;
by reason of any impediment, prevention or default,
The Employer fails to comply with
whether by act or omission, by the Employer or any
Sub-Clause 1.7 [Assignment];
Employer’s Person, then, unless it is caused by the
negligence or default of the Contractor or any
29

NEC4 (Engineering and
Construction Contract)
Clause 90.1
If either party wishes to terminate the
Contractor’s obligation to Provide the Works it
notifies the Project Manager and the other Party
giving details of the reason for terminating. The
Project Manager issues a termination certificate
promptly if the reason complies with the
contract.
Clause 91.2
A Party may terminate for a reason identified in
the Termination Table. The procedures followed
and the amounts due on termination are in
accordance with the Termination Table.
Clause 90.3
The procedures for termination are implemented
immediately after the Project Manager has issued
a termination certificate.
Clause 90.4
After a termination certificate has been issued,
the Contractor does no further work necessary to
Provide the Works.
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(e) A prolonged suspension affects the
whole of the Works as described in
Sub-Clause 8.11 [Prolonged
Suspension]; or
(f) The Employer becomes bankrupt or
insolvent, goes into liquidation, has a
receiving or administration order
made against him, compounds with
his creditors, or carries on business
under a receiver, trustee or manager
for the benefit of his creditors, or if
any act is done or event occurs which
(under applicable Laws) has a similar
effect to any of these events.
In any of these events or circumstances, the
Contractor may, upon giving 14 days’ notice
to the Employer, terminate the Contractor.
However, in the case of sub-paragraph (e) or
(f), the Contractor may be notice terminate
the Contract immediately.
The Contractor’s election to Terminate the
Contract shall not prejudice any other rights
of the Contractor, under the Contract or
otherwise.

Contractor’s Person, the Contractor may give to the
Employer a notice specifying the event or events (a
‘specified’ suspension event or events).

Clause 91.1

.3
If a specified default or a specified suspension
event continues for 14 days from the receipt of notice
under clause 8.9.1 or 8.9.2, the Contractor may on, or
within 21 days from, the expiry of that 14-day period
by a further notice to the Employer terminate the
Contractor’s employment under this Contract.

If the other Party is an individual and has:

.4
If the Contractor for any reason does not give
the further notice referred to in clause 8.9.3, but
(whether previously repeated or not):
1. the Employer repeats a specified default; or
2. a specified suspension event is repeated for any
period, such that the regular progress of the
Works is or is likely to be materially affected
thereby,
then, upon or within a reasonable time after such
repetition, the Contractor may by notice to the
Employer terminate the Contractor’s employment
under this Contract.
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Either Party may terminate if the other Party has
done one of the following or its equivalent:

o Presented an application for bankruptcy
(R1),
o had a bankruptcy order made against it
(R2),
o had a receiver appointed over its assets
(R3) or
o made an arrangement with its creditors
(R4).
If the other Party is a company or partnership
and has:
o had a winding-up order made against it
(R5).
o had a provisional liquidator appointed to
it (R6),
o passed a resolution for winding-up (other
than in order to amalgamate or
reconstruct (R7),
o had an administration order made against
it or had an administrator appointed over
it (R8),
o had a receiver, receive and manager, or
administrative receiver appointed over
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the whole or a substantial part of its
undertaking or assets (R9) or
o made an arrangement with its creditors
(R10)

[Insolvency of the Employer]
Clause 16.2(f)

Clause 8.10
Insolvency of Employer

The Employer can terminate the contract
because of the Contractor’s insolvency, please .1 If the Employer is Insolvent, the Contractor may by
refer to Clause 16.2(f) above for further
notice to the Employer terminate the Contractor’s
details.
employment under this Contract;

Clause 91.4
The Contractor may terminate if the Client has
not paid an amount due under the contract within
thirteen weeks of the date that the Contractor
should have been paid (R16).

.2 the Employer shall immediately notify the
Contractor if he makes any proposal, gives notice of
any meeting or becomes the subject of any
proceedings or appointment relating to any of the
matters referred to in clause 8.1;
.3 as from the date the Employer becomes Insolvent,
the Contractor’s obligations under Article 1 and these
Conditions to carry out and complete the Works shall
be suspended.

Clause 8.11
Termination by either Party and
regulations 73(1)(a) and 73(1)(c) of the
PC Regulations
If, before practical completion of the Works, the
carrying out of the whole or substantially the whole of
the uncompleted Works is suspended for the relevant
31

Clause 91.5
Either Party may terminate if the Parties have
been released under the law from further
performance of the whole of the contract (R17).
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continuous period of the length stated in the Contract
Particulars by reason of one or more of the following
events:
.1

force majeure;

.2
Employer’s instructions under clause 2.13, 3.9
or 3.10 issued as a result of the negligence or default
of any Statutory Undertaker;
.3
loss or damage to the Works occasioned by any
risk covered by the Works Insurance Policy or by an
Excepted Risk;
.4
civil commotion or the use or threat of
terrorism and/or the activities of the relevant
authorities in dealing with such event or threat;
.5
the exercise by the United Kingdom
Government or any Local or Public Authority of any
statutory power that is not occasioned by a default of
the Contractor or any Contractor’s Person but which
directly affects the execution of the Works; or
.6
delay in receipt of any permission or approval
for the purposes of Development Control
Requirements necessary for the Works to be carried
out or proceed, which delay the Contractor has taken
all practicable steps to avoid or reduce,
then either Party, subject to clause 8.11.2, may upon
the expiry of that relevant period of suspension give
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notice to the other that, unless the suspension ceases
within 7 days after the date of receipt of that notice, he
may terminate the Contractor’s employment under this
Contract. Failing such cessation within that 7-day
period, he may then by further notice terminate that
employment.
8.11.2 The Contractor shall not be entitled to give
notice under clause 8.11.1 in respect of the matter
referred to in clause 8.11.1.3 where the loss or damage
to the Works was caused by the negligence or default
of the Contractor or any Contractor’s Person.
Clause 91.6
If the Project Manager has instructed the
Contractor to stop or not to start any substantial
work or all work and an instruction allowing the
work to re-start or start or removing work from
the Scope has not been given within thirteen
weeks,
o the Contractor may terminate if the
instruction was due to a default by the
Client (R19) and
o either Party may terminate if the
instruction was due to any other reason
(R20).
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Drafting advice










The Contractor may be interested in
amending the time period in clause
16.2(a) and (b) to a shorter period,
depending on if they are interested in
trying to continue the relationship or
instead would rather move on to a
different project.
Employer may be interested in
lengthening the period mentioned in
clause 16.2(a) and (b), in order to give
them more time on what can be busy
projects.
Both parties should amend the
contract to refer to the relevant
legislation (e.g at clause 16.2(f)).
The parties should ensure they check
if the terms used in the contract (e.g.
bankruptcy) are used in the country
whose governing law the contract is
subject to. For example, in Scotland
the term used is ‘Sequestration’, not
bankruptcy.

Drafting advice






If the parties to a JCT contract are not subject
to English law as the contract’s governing law,
then you must amend the clauses that refer to
legislation and input the relevant legislation of
the country whose law you are subject to.
The Employer or Contractor may want to
amend clause 8.9.3 to allow the Contractor less
or more time to terminate the contract after the
14-day notice has been given.
The Contractor may want to amend clause 8.4
to say that the Employer cannot terminate
under clause 8.4 after the 21-day period if the
Contractor has genuinely made efforts, which
have been successful, to rectify the default.

The Contractor may be interested in
amending the contract to include
bribery and corruption as a reason(s)
to terminate the contract. This may be
for the sake of parity and/or because
34

Drafting advice






Both parties should amend the contract to
refer to the relevant legislation (e.g. the
insolvency legislation that relates to
winding up orders, etc.);
The parties should ensure they check if
the terms used in the contract (e.g.
bankruptcy) are used in the country
whose governing law the contract is
subject to. For example, in Scotland the
term used is ‘Sequestration’, not
bankruptcy.
The Employer and Contractor may be
interested in amending clause 91.6 (R19)
to define what a default of the Client is.
The Contractor will be interested in
having a wider definition, whereas the
Employer will be interested in having a
narrower definition.
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the Contractor may have to rely on
force majeure or frustration if the
Employer is engaging in illicit
activities. Having an actual contract
provision is more preferable than
trying to make an argument to
terminate based on force
majeure/frustration.

Section 4: Repudiation of construction contracts
There are two ways to terminate a construction contract:
1. Contractually (as discussed above); and
2. At common law
Common law termination can occur by “operation of law”, where the guilty party has committed a “repudiatory” breach of contract and the
innocent party has elected to accept the repudiation and terminate the contract.
Repudiation is a loosely defined concept, where “…one party so acts to express himself as to show that he does not mean to accept the
obligations of a contract any further”3. As Hudson mentions that “repudiatory breach has often been referred to as a breach which defines a
party of substantially the whole benefit of the contract.” 4
A repudiatory breach can occur in two ways:
1. When the guilty party has breached a term of the contract which is sufficiently serious to justify the termination;5 or

3

See Keating on Construction Contracts 10th Ed at 6-086.
Hudson at 8-002.
5
That is a term that the law characterises as either a condition or innominate term where the consequences of that breach are sufficiently serious
4
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2. Where a party has acted in such a manner as to show that it no longer intends to be bound by the terms of the contract (Freeth v Burr
(1874) LR9CP 208 at 213).
Where there has been a repudiatory breach, the effect is that the innocent party is entitled to terminate the contract, thereby releasing both parties
from their contractual obligations and entitling the innocent party to damages for breach of contract. The innocent party is under a duty to
mitigate its losses.
The following are examples of behaviour which could be justified as a repudiatory breach:


Where a term of a contract is breached in such a serious manner that it would be unreasonable for the innocent party to continue with the
contract. This will depend on the seriousness of the breach and the effect on the innocent party.
o There is no rigid test that the court will use in establishing repudiatory breach on this basis, and so the test is applied in “various
open textured ways which probably cannot be applied mechanically and should not be so applied”.6 The court will also consider
the parties’ conduct objectively and consider the impact of the guilty party’s behaviour on the other side and the standard for
judging the breach is the benefit the innocent party should have obtained from the contract and how the breach has deprived them
of that.7



Examples of an Employer breaching in this way could include non-payment or consistently failing to provide possession of the site.
Attempted termination can amount to repudiatory breach of contract if the guilty party purported to terminate the contract in
circumstances where it was not entitled to do so.8 It might also amount to repudiatory behaviour where an order to suspend works is
made wrongfully, or for an indefinite period of time, even where the contractor would be entitled to an extension of time for the period of
suspension. It can also be repudiatory behaviour where the employer procures works from a third party rather than the contractor.


Whether failure to make a payment amounts to repudiatory breach rather than an entitlement to sue for damages for
breach of contract depends on the facts of the matter. A short-term liquidity problem or a genuine misunderstanding from
the employer about its payment obligations will not necessarily amount to a repudiatory breach of contract, however

6

Vlalilas v Janusaj [2014] EWCA Civ 436
Also known as the innominate term effect, see Hong Kong Fir Shipping v Kawasaki Kisen Kaisha [1962] 2 QB 26
8
Eddy Lau Constructions Pty Ltd v Transdevelopment Enterprise Pty Ltd [2004] NSWC 273
7
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where the non-payment is due to either a wrongful refusal to pay an amount which is properly owing or “substantial and
seemingly terminal financial incapacity”, the non-payment may be repudiatory.9


Examples of Contractor breach may include abandonment of the site and removal of essential items (such as labour, plant and machinery,
materials, etc.). Failure to proceed with due diligence can be a repudiatory breach if reasonable notice has been given but the courts are
very cautious to find repudiation where withdrawal of labour occurred.10 A contractor can also be in repudiation where its work was so
bad as to demonstrate a “pervasive and high level of ineptitude”, this can be so serious as to constitute a repudiation of the contract. 11
o Care should be taken in treating defects/repeated defects as a repudiatory breach. Often these are due to the subcontractor and the
main contractor may be making efforts to get these rectified. Although this gives rise to certain forms of contractual liability for
the main contractor it does not necessarily follow that the main contractor is in repudiatory breach of the contract.



Where a term of a contract is breached such that although the breach on its own is not sufficiently serious, it has been breached so
frequently or protractedly that it demonstrates that the guilty party no longer intends to be bound by the contract or makes it much more
difficult for the innocent party to perform the contract.12



Where a party simply walks away from their obligations, thus clearly indicating that they no longer wish to be bound by the contract.
This can also be an “anticipatory” breach, where one party actually tells the other that it no longer intends to perform all/part of the
contract before it walks away.



Where the parties have expressly designated a contractual obligation as being so significant that breaching it could be repudiatory. This
can be shown by the use of words such as “condition precedent” and “of the essence”, although words alone are not sufficient and the

9

See Bailey on Construction Law, Third Edition, Volume II at 9.33. See also Decro Wall International SA v Practitioners in Marketing Ltd [1971] WLR 361 at 369 and Shyam
Jewellers Ltd v Cheeseman [2001] EWCA Civ 818
10
J.M. Hill & Sons Limited v Camden LBC (1980) 18 B.L.R. 31
11
Mousa v Vukobratich Enterprises Pty Ltd [2019] QSC 49 at 196. Note however that this comes with a significant health warning due to many standard forms of building
contract offering other contractual mechanisms for dealing with deficient work – such as allowing the contractor to remedy defects, and to allow the employer to remedy
the defects at its own cost and deducting that cost from payments due to the contractor.
12
It is evidentially desirable to serve notice requiring the guilty side to perform as it could show the seriousness/continued nature of the breach and also show that the
guilty party is not changing its behaviour/ removing obstacles to performance.
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Court will look at the seriousness and behaviour of the parties because the use of legal wording is not necessarily conclusive. 13 The law
makes a distinction between breaches of conditions (which is always repudiatory) and breaches of warranties (which only give rise to
claims for damages). Simply describing a term as a condition does not always make it so.
Examples of repudiatory behaviour
Disclaimer/warning = it is very hard to establish that there has been a repudiatory breach. Note the words of Lord Wilberforce in Woodar
Investment Development Ltd v Wimpey Construction UK Ltd [1980] 1 WLR 277:
“Repudiation is a drastic conclusion which should only be held to arise in clear cases of a refusal, in a matter going to the root of a
contract, to perform contractual obligations”
When to terminate at common law vs contractually
Termination under the contract does not necessarily require the guilty party to have committed a breach so serious that it is a repudiatory
breach going to the heart of the contract. Rather, contractual termination must simply be based on termination under the relevant termination
provisions in the contract. Under the contract, the parties are even free to set termination provisions for events which are not even breaches
of contract.14 It is also important to note that the remedies available to the innocent party differ in each: a contractual termination gives rise to
the remedies set out in the particular contract provisions. There can be overlap between the two though, as behaviour which might cause the
innocent party to terminate contractually might also be sufficiently serious as to entitle the innocent party to terminate at common law.
What to do if the contract has been repudiated
The first step is to seek legal advice. Repudiation is an extremely complex legal construct and there is a risk that if you terminate a contract
and there was found to be no repudiatory breach, then you may well be committing a repudiatory breach in terminating the contract.15
Generally, if a contract has been repudiated then the innocent party has two choices: 1) to affirm the repudiation; and 2) to elect to terminate
the contract. It is essential that when the repudiatory behaviour occurs, the innocent party acts promptly. It is not possible for the innocent

13

Wickman Machine Tool Sales v Schuler (L) A.G. [1974] A.C. 235
This is for the party to include in the amendments as needed.
15
Imperial Chemical Industries Ltd v Merit Merrell Technology (Liability) [2017] EWHC 1763 (TCC).
14
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party to simply wait to come to a decision before electing to terminate whilst simultaneously continuing to operate under the contract. Action
must be taken either way.
If an innocent party decides to affirm the repudiation, that is to acknowledge it but decide not to terminate the contract, then they can
continue under the contract and may, depending on the contract, be able to claim damages for the behaviour which was a breach of contract.
If an innocent party comes to the decision that it wants to terminate the contract then this must be clearly communicated to the guilty party.
Although there is no formality required in this, it must demonstrate a clear and unequivocal intention to terminate the contract.

Section 5: Case Law
1. Ticket2Final OU v Wigan Athletic AFC Ltd [2015] EWHC 61b. In this case, Wigan Athletic AFC had agreed a contract with
Ticket2Final (“T2F”) where T2F would get advertising opportunities and the club would provide T2F with an allocation of tickets to sell.
The club failed to provide T2F with tickets and T2F sued for breach of contract. Wigan AFC had purported to terminate the contract for
late payments by T2F. The contract stipulated that if T2F failed to pay, and this payment remained outstanding for 7 days following
notice being given, then Wigan AFC could terminate. The contract had a strict prescribed clause requiring notices to be given in a
specific manner. Wigan AFC did not follow this provision, arguing, amongst other things, that the parties conduct in dealing with the
contract via email entitled them to terminate the contract by email. The Judge disagreed, stating that the purpose of a formal notice
clause is to ensure that significant notices are served in the prescribed manner so that “the recipient can be in no doubt about their
importance”. This case shows the vital importance of following contractual termination provisions, and clearly specifying in the contract
the mechanisms for serving notices.
2. Interserve Construction Ltd v Hitachi Zosen Inova AG [2017] (TCC) identifies the danger of terminating without allowing the other party
to rectify its breaches. Hitachi Zosen Inova (“Hitachi”) were the main EPC contractor under a JCT Design and Build sub-contract with
Interserve Construction Limited (“Interserve”). Hitachi purported to serve a termination letter on Interserve, alleging that Interserve had
breached several of the termination grounds listed in the contract. They did not provide Interserve the opportunity to rectify the defaults
as required by the contract. The court held that Hitachi had wrongfully repudiated the contract by failing to serve the first notice and
giving Interserve the requisite seven days to rectify the breaches.
39

This document is for educational use only and should not be construed as legal advice. Barton Legal do not accept any responsibility for any actions that
may be taken in reliance on this handout.

3. Liberty Mercian v. Cuddy Civil Engineering [2013] EWHC 2688 serves as a reminder that contractual obligations survive termination.
In this case, Liberty Mercian Ltd (“Liberty”) entered into an NEC3 contract with Cuddy Civil Engineering Ltd (“CCEL”), but as CCEL
was in fact a shell company the works were carried out by Cuddy Demolition and Dismantling Ltd (“CDDL”). CCEL was required by
the contract to provide a performance bond and two warranties from CDDL’s sub-contract. Issues arose and Liberty terminated the
contract. Liberty then sought a declaration that CCEL was still obliged to deliver the bond and warranties. In a detailed judgment the
court held that the obligations to provide the bond and warranties survived the termination of the contract and as such CCEL was in
breach of its obligation to provide the same and was ordered by the court to use its best endeavours to provide them.
4. Obrascon Huarte Lain SA v Her Majesty’s Attorney General for Gibraltar [2014] EWHC 1028 is a key case on termination under
FIDIC. The parties contracted using the FIDIC Yellow Book for the design and construction of a large road tunnel underneath Gibraltar
airport. The project was significantly delayed due to the discovery of contaminated ground conditions, which ultimately resulted in the
Government of Gibraltar terminating the contract on a number of grounds, stating that the differences between them are irreconcilable.
Clause 15 deals with termination and gives the employer the right to terminate the contract on several grounds including “15.2 The
Employer shall be entitled to terminate the Contract if the Contractor: (a) fails to comply…with a notice under Sub-Clause 15.1… (b)
plainly demonstrates the intention not to continue performance of his obligations under the Contract. If any of these occur, the Employer
may, upon giving 14 days’ notice to the Contractor, terminate the Contract and expel the Contractor from Site. Clause 15.1 states that if
the Contractor fails to carry out any obligation under the Contract, the Engineer may by notice require the Contractor to make good the
failure and to remedy it within a specified reasonable time. The judge in this case decided that clause 15.1 only relates to significant
contractual failures (rather than trivial failures) and that there must have been an actual failure to perform rather than anticipated failure.
Parties are advised to note time bars and notice provisions, and to ensure that when terminating all of the contractual steps are followed
and there are valid grounds for doing so.
5. Reinwood Ltd v L Brown & Sons Ltd [2007] BLR 10 confirms that neither party to a JCT Design and Build Contract/ JCT Standard Build
Contract can terminate the contract “unreasonably or vexatiously”. In other words, there must not been an ulterior motive to harass or
oppress the other party. Parties must act in the same manner that a reasonable party would act in all of the circumstances.
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6. West Faulkner Associates v London Borough of Newham [1994] 71 BLR 1 discusses one of the main reasons for terminating construction
contracts – the contractor’s failure to proceed “regularly or diligently”. The case clarifies this expression as meaning "to proceed
continuously, industriously and efficiently with appropriate physical resources so as to progress the works steadily towards completion
substantially in accordance with the contractual requirements as to time, sequence and quality of work". It is important, however, to note
that whether or not there has been a failure to proceed regularly and diligently is very fact specific and simply progressing slower than
expected will not necessarily satisfy the definition. SABIC UK Petrochemicals Ltd v Punj Lloyd Ltd [2013] EWHC 2916 (TCC) confirms
that delay is not always conclusive evidence of a lack of diligent progress.
7. HDK Ltd (trading as Unique Home) v Sunshine Ventures Ltd and others [2009] EWHC 2866 (QBD) considers notices under JCT
contracts which purport to make time of the essence. In this case there were 3 separate building contracts. The contractor (HDK) sought
payment of outstanding sums but the Employer, Sunshine Ventures Ltd, sought damages for non-completion and defective works. The
employer issued a notice requiring HDK to “complete the outstanding works as a matter of urgency”, and 14 days later issued a letter to
HDK terminating the contract. The case surrounded whether the first notice made time of the essence. This is significant as ordinarily
time is not of the essence in a building contract. If a party successfully makes time of the essence then, if the other party fails to adhere to
that, then the innocent part can treat this as a repudiatory breach of contract. In this case the notice failed to make time of the essence as
it failed to specify a) the time for completion; and b) the consequences of not completing by that time.
8. Hill v Camden LBC (1980) 18 B.L.R. 31 demonstrates the importance of complying with the time requirements for notices. Here, clause
26 of an old form of JCT Standard Form contract gave the contractor the right to serve a 7 days’ notice if payments had not been made
for 14 days after they were due. Once that 7-day period had expired, the contractor was allowed to serve a notice terminating the contract.
Notices were required to be sent by registered post or recorded delivery. On 2 April 1979 the first notice was delivered by hand, and
duplicated in a letter sent by recorded delivery received by the employer on 3 April 1979. On 10 April the contractor sent a termination
letter by recorded delivery, which was received on 11 April. The Court of Appeal held that the second notice was valid – as although it
was sent before the 7-day rectification period had expired, it was actually served the day after the rectification period. This case should be
compared to the Australian case of Eriksson v Whalley [1971] 1 N.S.W.L.R. 897, where the contract provided for an initial default notice
by registered post giving the defaulting party a 14-day rectification period before a second termination notice could be sent. Here, the
second notice was posted on the 14th day after delivery of the first notice. This was found to be invalid – the default must continue for 14
days before the second notice could be sent – meaning that it should be served on the 15th day. Hudson identifies that “an Employer
posting a notice before expiry of the period could not be sure that the Contractor might not bring his default to an end”. Hudson

41

This document is for educational use only and should not be construed as legal advice. Barton Legal do not accept any responsibility for any actions that
may be taken in reliance on this handout.

highlights the tension between date of posting being the relevant date and the date of receipt (i.e. service) being the relevant date,
concluding that the Australian case is to be preferred and that the notice period should elapse before a notice is sent.

Conclusion: Which contract should you use for the purposes of
termination and how should you terminate the Contract?
Advice – basic steps for termination
1. Locate and review the relevant contract or agreement.
2. Does it provide for the event/circumstances encountered?
3. Consider the meaning of the relevant wording and clauses
4. Are words such as ‘condition precedent’, ‘express’, ‘essence’, etc. present?
5. Is there any stated mechanism or steps set out to be followed?
6. Is there any notice process and what does that require?
a. Consider the form of Notice, recipient, and timing.
7. Are you clear about the facts of the event or events you are relying on and what evidence are you relying on?
8. Do you want to end the contractual relationship or continue?
You must be conscious that terminating the contract through the contract provisions is preferable to terminating the contract by claiming
repudiatory breach.
Considerations when choosing the Contract
You must consider what jurisdiction/country you are operating in. The JCT contract has been created with the England and Wales jurisdiction
and English law in mind, the NEC and FIDIC contracts have been created to accommodate the needs of Contractors and Developers in countries
across the world and can accommodate the laws of other countries. You should be cognisant of these issues and must consider the following:
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What legislation should I refer to in the amendments to the contract?
What terms are implied into a contract through the legislation of the country I’m working in?
How will the courts of the country interpret my contract?
What are the consequences of not terminating the contract correctly in the country I’m operating in?

You may also want to consider how much involvement you want from a third party. The NEC says that the Project Manager is the judge of if
the contract can actually be terminated. This has the advantage that a contract is not terminated for dubious reasons. However, it also means
that a termination may not occur as quickly as you want it to as there is an extra step that must be adhered to.
FIDIC also includes the option to terminate the contract at will, contractors should be wary of this and must consider if they are willing to accept
this clause. Of course, amendments can be made to remove this clause but it may be safer for the contractor to be in a position where they do not
start from this point at all (which is the case with the other contracts).
The main point here is that there are many considerations, you need to be advised as to the implications of using certain contracts. Barton Legal
have the expertise to thoroughly review and advise you on any queries you may have, whether pre-contract decision or during contract
negotiations. If you are interested in hearing more, then please do not hesitate to call our office on +44 (0)113 202 9550 or send an email to
leeds@bartonlegal.com.
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