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Force Majeure – Webinar Notes 

What is Force Majeure? 

- No definition in English law. 
- Lebeaupin v Richard Crispin and Company [1920] 2 K.B.714 – stated a “force majeure clause 

should be construed in each case with close attention to the words which precede or follow it, 
and with a due regard to the nature and general terms of the contract. The effect of the clause 
may vary with each instrument.” Reference was made to Goirand’s French Commercial Law, 
2nd ed., p.854. which says “Force Majeure. This term is used with reference to all circumstances 
independent of the will of man, and which it is not in his power to control, and such force 
majeure is sufficient to justify the non-execution of a contract. Thus, war, inundations, and 
epidemics, are cases of force majeure; it has even been decided that a strike of workmen 
constitutes a case of force majeure.” 

- The general definition often used in contracts describes Force Majeure as “any event which 
excuses one or both parties from performance of the contact”. 

- The WHO has declared the outbreak of covid-19 as a “public health emergency of international 
concern”, therefore it is likely to be covered under the terminology “pandemic” if it is included 
in a contract. 

- The similarities and differences between the definitions of “Force Majeure” within the different 
types of contracts can be seen below, along with any notices required to be given, the effect of 
force majeure and the ability to terminate following Force Majeure. 

JCT Contracts 
Contract Do they define 

FM? 
Clause Key points 

JCT ICD 
with 
Contractor’s 
Design 2016 

No, but it is 
mentioned in 
clause 2.20.13. 

“Force majeure” is referred to 
as a Relevant Event. 

Notices: 
Contractor shall forthwith give 
the Architect/ Contract 
Administrator notice of the 
cause of delay, whenever it 
becomes apparent that the 
Works are being delayed or are 
likely to be delayed.  
 
This means that if the 
Contractor is unable to comply 
with the Government’s health 
and safety obligations under the 
Health and Safety at Work Act 
1974, or any other regulations, 
that could be deemed apparent 
to show that Works are likely to 
be delayed. 
 
Effect of force majeure as a 
Relevant Event: 
- If the Architect/ Contract 
Administrator deems that the 
event is a Relevant Event and 
will delay the Completion Date, 
they will as soon as they are 
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able to estimate the length of 
the delay, by notice to the 
Contractor give a fair and 
reasonable extension of time. 
The same applies where a 
Relevant Event occurs after the 
relevant Completion Date, but 
before practical completion.  
 
-The Architect/ Contract 
Administrator may give an 
extension of time at any time up 
to 12 weeks after the date of 
practical completion, and such 
extension of time shall not 
reduce any previous extension 
given. 
 
- The extension of time will be 
awarded on the basis that the 
Contractor constantly uses his 
best endeavours to prevent 
delay, and do all that may 
reasonably be required to the 
Architect’s/ Contract 
Administrator’s satisfaction to 
proceed with the Works. The 
Contractor is also required to 
provide such information 
required by the Architect/ 
Contract Administrator, as is 
reasonably necessary to 
determine the appropriate 
extension required. 

JCT Design 
and Build 
Contract 
2016 

No, but it is 
mentioned in 
clause 2.26.14. 

“Force majeure” is referred to 
as a Relevant Event. 

Notices: 
Same as the above contract, 
except forthwith notice is to be 
given to the Employer stating 
the material circumstances, and 
identify in the notice any event 
which in his opinion is a 
Relevant Event. If practicable 
in the notice or in writing as 
soon as possible, the Contractor 
shall give particulars of the 
expected effects of the events 
identified, including an estimate 
of any expected delay in the 
completion of the Works. 
 
 The Contractor shall forthwith 
inform the Employer of any 
material change in the 
estimated delay or in any other 
particulars, and provide such 
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further information that the 
Employer may at any time 
reasonably require. 
 
- The Employer needs to give 
notice of their decision as soon 
as it is reasonably practicable, 
and in any event, within 12 
weeks of receipt of the 
particulars, unless the period 
from receipt to the Completion 
Date is less than 12 weeks. 
 
Effect of Force majeure: 
- If upon receiving notice and 
particulars, any of the events 
causing the delay is a Relevant 
Event, and completion of the 
Works is likely to be delayed 
beyond the Completion Date, 
the Employer shall give a fair 
and reasonable extension of 
time. 
 
This is on the basis the 
Contractor: 
- constantly uses his best 
endeavours to prevent delay in 
the progress of the Works; and 
- does all that may reasonably 
be required to the satisfaction of 
the Employer. 
Could this contradict, as the 
Contractor may use his best 
endeavours, but the Employer 
may insist on other works being 
carried out? 
 
Additionally, the above will be 
based on the fact no decision of 
the Employer shall fix a 
Completion Date earlier than 
the relevant Date for 
Completion, and no decision 
shall alter the length of any Pre-
agreed Adjustment except 
where the adjustment relates to 
a Change, which is subject of a 
Relevant Omission (omission of 
any work through an instruction 
for a Change). 
 
It is unlikely that the contractor 
will be able to make a claim for 
additional costs incurred as a 
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result of delay arising from 
Covid-19, unless the employer 
issues an express instruction to 
suspend the works, and is 
deemed a Relevant Matter. 
 
Termination: 
Either party is entitled to 
terminate, if the carrying out of 
the whole or substantially the 
whole of the uncompleted 
works is suspended for the 
relevant continuous period of 
length stated in the Contract 
Particulars, by force majeure. 
 
Either party may upon the 
expiry of that relevant period of 
suspension give notice to the 
other that, unless the suspension 
ceases within 7 days after the 
date of receipt of that notice, he 
may terminate the Contractor’s 
employment under this 
Contract. Failing such cessation 
within that 7 day period, he 
may then by further notice 
terminate that employment. 
 
No further sums shall be due to 
the Contractor other than in 
accordance with clause 8.12. 
The Contractor shall at the 
Employer’s option either 
prepare and submit an account, 
or not later than 2 months after 
the date of termination, provide 
the Employer with all 
documents necessary for the 
Employer to do so, which the 
Employer shall do with 
reasonable dispatch (and in any 
event within 3 months of 
receipt of such documents). 
 
After taking into account 
amounts previously paid to the 
Contractor, the Employer shall 
pay the Contractor the amount 
due in respect of the account 
within 28 days of it submission 
to the other party, without 
deduction of any Retention. 
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JCT IC 2016 No, but it is 
mentioned in 
clause 2.20.3. 

 “Force majeure” is referred to 
as a Relevant Event.  

Notices: 
Contractor shall forthwith give 
the Architect/ Contract 
Administrator notice of the 
cause of delay, whenever it 
becomes apparent that the 
Works are being delayed or are 
likely to be delayed.  
 
Effect of force majeure as a 
Relevant Event: 
 If the Architect/ Contract 
Administrator deems that the 
event is a Relevant Event and 
will delay the Completion Date, 
they will as soon as they are 
able to estimate the length of 
the delay, by notice to the 
Contractor give a fair and 
reasonable extension of time. 
The same applies where a 
Relevant Event occurs after the 
relevant Completion Date, but 
before practical completion.  
 
-The Architect/ Contract 
Administrator may give an 
extension of time at any time up 
to 12 weeks after the date of 
practical completion, and such 
extension of time shall not 
reduce any previous extension 
given. 
 
- The extension of time will be 
awarded on the basis that the 
Contractor constantly uses his 
best endeavours to prevent 
delay, and do all that may 
reasonably be required to the 
Architect’s/ Contract 
Administrator’s satisfaction to 
proceed with the Works. The 
Contractor is also required to 
provide such information 
required by the Architect/ 
Contract Administrator, as is 
reasonably necessary to 
determine the appropriate 
extension required. 

JCT 
Standard 
Building 
Contract 
Without 

No, but it is 
mentioned in 
clause 2.29.14. 

. “Force majeure” is referred 
to as a Relevant Event. 

Notices: 
- Same as the Design and Build 
Contract above, except the 
Contractor needs to give notice 
of the delay to the Architect/ 
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Quantities 
2016 

Contract Administrator, rather 
than the Employer, and the 
Architect/ Contract 
Administrator need to give 
notice to the Contractor, 
confirming whether or not an 
extension of time shall be 
granted.  
 
Effect of Force Majeure: 
- Same as the Design and Build 
Contract above, except 
“Employer” is changed to 
“Architect/ Contract 
Administrator” in this contract. 

JCT 
Management 
Contract 
2016 

No, it is only 
mentioned in 
clause 8.12.1.1 

“If, before practical 
completion of the Project, the 
carrying out of the whole or 
substantially the whole of the 
uncompleted Project is 
suspended for the relevant 
continuous period of the 
length stated in the Contract 
Particulars by reason of one or 
more of the following events: 

1. force majeure; 
then either party (unless the 
loss or damage to the Project 
was caused by the 
Management Contractor or 
their Persons), may upon the 
expiry of that relevant period 
of suspension give notice to 
the other that, unless the 
suspension ceases within 7 
days after the date of receipt 
of that notice, he may 
terminate the Management 
Contractor’s employment 
under this Contract. Failing 
such cessation within that 7 
day period, he may then by 
further notice terminate that 
employment”. 

Force majeure is not 
specifically referred to as a 
Relevant Project Event, 
therefore it does not seem to 
give rise to an extension of 
time. If it was deemed a 
Relevant Project Event and 
delayed completion beyond the 
Relevant Completion Date, the 
Architect/Contract 
Administrator should have 
given an extension of time by 
fixing such later date as he then 
estimates to be fair and 
reasonable.  
 
However, based on the contract, 
force majeure is seen as a 
ground for termination. 

NEC Contracts 
Contract Do they define 

FM? 
Clause Key points 

NEC4 
Engineering 
and 
Construction 
Contract 
2017 

No, but they 
have similar 
clauses 
“Compensation 
events” – 
clause 60 

A compensation event is 
where: 
“(1) The Project Manager 
gives an instruction changing 
the Scope except: 

- a change made in order to 
accept a Defect or 

Notices: 
- Where the compensation 
event arises from the Project 
Manager or the Supervisor 
giving an instruction or 
notification, issuing a certificate 
or changing an earlier decision, 
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The closest 
wording is at 
(19). 
 

- a change to the Scope 
provided by the 
Contractor for its design 
which is made at the 
Contractor’s request or in 
order to comply with the 
Scope provided by the 
Client. 

 
(2) The Client does not allow 
access to and use of each part 
of the Site by the later of its 
access date and the date for 
access shown on the Accepted 
Programme. 
 
(3) The Client does not 
provide something which it is 
to provide by the date shown 
on the Accepted Programme. 
 
(4) The Project Manager gives 
an instruction to stop or not to 
start any work or to change a 
Key Date. 
 
(5) The Client or Others: 
- do not work within the times 
shown on the Accepted 
Programme, 
- do not work within the 
conditions stated in the Scope 
or 
- carry out work on the Site 
that is not stated in the Scope. 
 
(6) The Project Manager or 
the Supervisor does not reply 
to a communication from the 
Contractor within the period 
requested by the contract. 
 
(7) The Project Manager gives 
an instruction for dealing with 
an object of value or of 
historical or other interest 
found within the Site. 
 
(8) The Project Manager or 
the Supervisor changes a 
decision which either has 
previously communicated to 
the Contractor. 
 

the Project Manager notifies the 
Contractor of the event at the 
time of that communication. 
 
- The notification will include 
an instruction for the Contractor 
to submit quotations. 
 
- The Contractor must notify 
the Project Manager within 8 
weeks of becoming aware about 
a compensation event that has 
happened or is expected to 
happen, if he believes it is a 
compensation event and the 
Project Manager has not 
provided notice of this event to 
the Contractor. If not done, then 
the Prices, Completion Date 
and Key Date are not changed, 
unless the compensation event 
arises from the Project 
Manager/ Supervisor’s actions.  
 
Neither party have to notify a 
compensation event after the 
issue of the Defects Certificate. 
 
Effect of a Compensation 
Event: 
- The Project Manager will 
respond to the Contractor’s 
notification within one week of 
their notice, or a longer period 
agreed with the Contractor. If 
no response is received from 
the Project Manager within the 
time allowed, the Contractor 
may notify the Project 
Manager. If a response is not 
received for a further two 
weeks after the Contractor’s 
notification, it is deemed that 
the Project Manager accepts the 
event is a compensation event 
and the Contractor can submit 
quotations. 
 
- The Contractor will be entitled 
to an extension of time and 
costs, upon submitting a 
quotation, unless the event 
arises from the Contractor’s 
fault, has not happened, the 
notice requirements were not 
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(9) The Project Manager 
withholds an acceptance 
(other than acceptance of a 
quotation for acceleration or 
for not correcting a Defect) 
for a reason not stated in the 
contract. 
 
(10) The Supervisor instructs 
the Contractor to search for a 
Defect and no Defect is found 
unless the search is needed 
only because the Contractor 
gave insufficient notice of 
doing work obstructing a 
required test or inspection. 
 
(11) A test or inspection done 
by the Supervisor causes 
unnecessary delay. 
 
(12) The Contractor 
encounters physical 
conditions which: 
- are within the Site, 
- are not weather conditions 
and 
- an experienced contractor 
would have judged at the 
Contract Date to have such a 
small chance of occurring that 
it would have been 
unreasonable to have allowed 
for them. 
 
Only the difference between 
the physical conditions 
encountered and those for 
which it would have been 
reasonable to have allowed is 
taken into account in 
assessing a compensation 
event. 
 
(13) A weather measurement 
is recorded: 
- within a calendar month, 
- before the Completion Date 
for the whole of the works and 
- at the place stated in the 
Contract Data 
 
the value of which, by 
comparison with the weather 
data, is shown to occur on 

satisfied, the event has no effect 
on cost, completion or meeting 
a Key Date, or it is not a 
compensation event under the 
contract. If this applies, the 
Project Manager is required to 
notify the Contractor that the 
Prices, Completion Date and 
Key Dates are not to be 
changed, along with the reasons 
why. 
 
If the Project Manager decides 
the Contractor did not give an 
early warning of the event 
which an experienced 
contractor could have given, or 
if the effects of a compensation 
event are too uncertain to be 
forecast reasonably, the Project 
Manager states this in the 
instruction to the Contractor to 
submit quotations, along with 
assumptions about the event in 
the latter situation. Assessment 
of the event is based on these 
assumptions, which if incorrect, 
the Project Manager notifies a 
correction. 
 
Termination: 
- The Client may terminate if an 
event occurs which stops the 
Contractor completing the 
whole of the works or stops the 
Contractor completing the 
whole of the works by the date 
for planned completion, and is 
expected to delay completion 
by more than 13 weeks. This is 
on the basis that neither party 
could prevent the event, and an 
experienced contractor would 
have judged at the Contract 
Date to have such a small 
chance of occurring that it 
would have been unreasonable 
to have allowed for it. 
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average less frequently than 
once in ten years. 
 
Only the difference between 
the weather measurement and 
the weather which the weather 
data shows to occur on 
average less frequently than 
once in ten years is taken into 
account in assessing a 
compensation event. 
 
(14) An event which is a 
Client’s liability stated in 
these conditions of contract. 
 
(15) The Project Manager 
certifies take over of a part of 
the works before both 
Completion and the 
Completion Date. 
 
(16) The Client does not 
provide materials, facilities 
and samples for tests and 
inspections as stated in the 
Scope. 
 
(17) The Project Manager 
notifies the Contractor of a 
correction to an assumption 
which the Project Manager 
stated about a compensation 
event. 
 
(18) A breach of contract by 
the Client which is not one of 
the other compensation events 
in the contract. 
 
(19) An event which stops the 
Contractor completing the 
whole of the works or stops 
the Contractor completing the 
whole of the works by the 
date for planned Completion 
shown on the Accepted 
Programme, and which: 
- neither party could prevent, 
- an experienced contractor 
would have judged at the 
Contract Date to have such a 
small chance of occurring that 
it would have been 
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unreasonable to have allowed 
for it and 
- is not one of the other 
compensation events stated in 
the contract. 
 
(20) The Project Manager 
notifies the Contractor that a 
quotation for a proposed 
instruction is not accepted. 
 
(21) Additional compensation 
events stated in the contract”. 
 

NEC4 
Design, 
Build and 
Operate 
2017 

No, but the 
contract 
includes a 
similar clause 
“Compensation 
Events” – 
clause 60. The 
closest is sub-
clause (16). 

Same as the above contract, 
except “Project Manager”, 
“Site” and “Accepted 
Programme” have been 
changed to “Service 
Manager”, “Affected 
Property” and “Accepted 
Plan”. 
 
The sub-clause numbers in 
this contract differ to the 
contract above, as this  
definition of Compensation 
Events excludes some of the 
events from the above 
contract. The sub-clause 
numbers differ as follows: 
 
(1) Same as the above 
contract. 
 
(2) Same as the above 
contract. 
 
(3) Same as the above 
contract. 
 
(4) Same as the above 
contract, except this contract 
removes “or to change a Key 
Date”. 
 
(5) (point 3) excluded from 
this contract. 
 
(6) Same as the above 
contract. 
 
(7) Excluded from this 
contract. 

Notices: 
Same as the above contract, 
except the following definitions 
have been changed: 
- “Project Manager” is now 
“Service Manager”; 
- “Site” is now “Affected 
Property”; and 
-“Accepted Programme” is now 
“Accepted Plan”. 
 
Termination: 
 Same as the above contract, 
except the following definitions 
have been changed: 
- “Project Manager” is now 
“Service Manager”; 
- “Site” is now “Affected 
Property”; and 
-“Accepted Programme” is now 
“Accepted Plan”. 
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(8) Is now clause (7) under 
this contract. 
 
(9) Is now clause (8) under 
this contract. 
 
(10) Excluded from this 
contract and replaced with “ A 
change to the Affected 
Property by the Client or 
Others”. 
 
(11) Is now clause (9) under 
this contract. 
 
(12) Excluded from this 
contract. 
 
(13) Excluded from this 
contract. 
 
(14) Is now clause 11 in this 
contract. 
 
(15) This clause from the 
above contract has been 
replaced in this contract with 
“A change in the law of the 
country in which the Affected 
Property is located which 
occurs after the Contract 
Date.” 
 
(16) This clause has been 
excluded in this contract. 
 
(17) This clause has been 
excluded in this contract. 
 
(18) This clause is now clause 
14 in this contract. Clause 18 
in this contract states “A 
difference between the final 
total quantity and the quantity 
stated by the Client for an 
item in the Price List if: 
- the difference does not result 
from a change to the Scope, 
- the difference causes the 
Defined Cost per unit of 
quantity to change and 
- the rate in the Price List for 
the item multiplies by the 
final total quantity which the 



13 
 

Contractor has completed is 
more than 0.5% of the (total 
of the Prices less the total of 
the Prices for the Works) at 
the Contract Date.” 
 
(19) Is now clause 16 in this 
contract. Clause 19 in this 
contract states “The Service 
Manager gives an instruction 
to correct a mistake by the 
Client in the Price List or 
Performance Table”. 
 
(20) Is now clause 17 in this 
contract. 
 
(21) Is now clause 20 in this 
contract. 
 
  
 
 
 
 

FIDIC 
Contract Do they define 

FM? 
Clause Key points 

FIDIC Short 
form 
contract 
1999 (Green) 

Yes – clause 
1.1.14 and 13.2 

Force majeure means “an 
exceptional event or 
circumstances: which is 
beyond a Party’s control; 
which such Party could not 
reasonably have provided 
against before entering into 
the Contract; which, having 
arisen, such Party could not 
reasonably have avoided or 
overcome; and, which is not 
substantially attributable to 
the other Party.” 

Notices: 
- If a party is or will be 
prevented from performing its 
obligations by Force Majeure, 
the party affected shall notify 
the other party immediately. 
 
- If necessary, execution of the 
Works will be suspended by the 
Contractor, and to the extent 
agreed by the Employer, the 
Contractor’s Equipment shall 
be demobilised. 
 
Termination: 
- If the event continues for a 
period of 84 days, either party 
may give 28 days’ notice of 
termination. 

 
- After termination, the 
Contractor shall be entitled to 
payment of the unpaid balance 
of the value of the Works, and 
the Materials and Plant 
reasonably delivered to the Site. 



14 
 

 
- The payment to the Contractor 
may be adjusted by any sums 
due to the Employer; the cost of 
suspension and demobilisation; 
and any other sums the 
Contractor is entitled to. 

 
FIDIC MDB 
Harmonised 
Edition 
(Pink) 2010 

Yes – clause 
19 

“Force majeure means an 
exceptional event or 
circumstance: 
a) which is beyond a Party’s 

control; 
b) which such Party could 

not reasonably have 
provided against before 
entering into the Contract; 

c) which, having arisen, such 
Party could not 
reasonably have avoided 
or overcome, and 

d) which is not substantially 
attributable to the other 
Party. 

 
Force majeure may include, 
but is not limited to, 
exceptional events or 
circumstances of the kind 
listed below, so long as 
conditions a) to d) above are 
satisfied: 
i) war, hostilities (whether 

war be declared or not), 
invasion, act of foreign 
enemies; 

ii) rebellion, terrorism, 
sabotage by persons other 
than the Contractor’s 
Personnel, revolution, 
insurrection, military or 
usurped power, or civil 
war 

iii) riot, commotion, disorder, 
strike or lockout by 
persons other than the 
Contractor’s Personnel 

iv) munitions of war, 
explosive materials, 
ionising radiation or 
contamination by radio-
activity, except as may be 
attributable to the 
Contractor’s use of such 
munitions, explosives, 

Notices: 
- If the party is unable to 
perform its substantial 
obligations, then notice must be 
given to the other party within 
14 days of becoming aware of 
the event constituting a Force 
Majeure. 
 
- Notice must specify the event 
causing the delay and the 
obligations that cannot be 
performed. 
 
- Having given notice, the party 
will be excused from 
performing its obligations 
(other than paying the other 
party) for so long as Force 
Majeure prevents it from 
performing them. 
 
- Notice shall be given by the 
party if the party is no longer 
affected by Force Majeure. 
 
Effect of Force Majeure: 
- Contractor will be entitled to 
an extension of time for any 
such delay, if completion will 
be delayed. 
 
- Where circumstances i) to iv) 
apply, and if circumstances ii) 
to iv) occur in the Country, the 
Contractor will be entitled to 
payment of such costs incurred, 
including the costs of rectifying 
or replacing the Works and/or 
Goods damaged by Force 
Majeure, if they are not covered 
by insurance. 

 
- If Force Majeure makes it 
impossible for either party to 
fulfil their contractual 
obligations, then upon notice 
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radiation or radio-
activity, and 

v) natural catastrophes such 
as earthquake, hurricane, 
typhoon or volcanic 
activity.” 

the parties shall be discharged 
from further performance and, 
the sum payable by the 
Employer to the Contractor 
shall be the same as would have 
been payable if the contract had 
been terminated under the 
provisions below. 
 
Termination: 
- If Force Majeure prevents the 
execution of the Works for a 
continuous period of 84 days, 
or for multiple periods which 
total more than 140 days, and 
notice of Force Majeure has 
been given, then either party 
may give 7 days’ notice to 
terminate the Contract. 
 
- Upon termination, the 
Engineer shall determine work 
valuation and issue a Payment 
Certificate, which includes the 
amounts payable for any work 
carried out for which a price is 
stated in the contract and the 
costs (of plant and materials 
ordered for the Works which 
have been delivered to the 
Contractor; other costs or 
liabilities which were 
reasonably and necessarily 
incurred by the Contractor in 
expectation of completing the 
project; the cost of removal and 
return of temporary works and 
contractor’s equipment; and the 
cost of repatriation of the 
contractor’s staff and labour 
employed in connection with 
the works. 

FIDIC EPC 
Turnkey 
Projects 
(Silver 
Book) 1999 

Yes – clause 
19 

Same as the above definition 
except the following 
circumstances differ: 
 
ii) rebellion, terrorism, 

revolution, insurrection, 
military or usurped power, 
or civil war 
 

iii) riot, commotion, disorder, 
strike or lockout by persons 
other than the Contractor’s 
Personnel and other 

Notices: 
 
- If the party is unable to 
perform its substantial 
obligations, then notice must be 
given to the other party within 
14 days of becoming aware of 
the event constituting a Force 
Majeure. 
 
- Notice must specify the event 
causing the delay and the 
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employees of the 
Contractor and Sub-
contractors.” 

 

obligations that cannot be 
performed. 
 
- Having given notice, the party 
will be excused from 
performing its obligations 
(other than paying the other 
party) for so long as Force 
Majeure prevents it from 
performing them. 
 
- Notice shall be given by the 
party if the party is no longer 
affected by Force Majeure. 
 
Effect of Force Majeure: 
- Same as the above contract, 
except there is no reference to 
insurance, when paying the 
Contractor for costs arising 
from the relevant 
circumstances. 

 
Termination: 
-  If Force Majeure prevents the 
execution of the Works for a 
continuous period of 84 days, 
or for multiple periods which 
total more than 140 days, and 
notice of Force Majeure has 
been given, then either party 
may give 7 days’ notice to 
terminate the Contract. 
 
- Upon termination, the 
Engineer shall determine work 
valuation and issue a Payment 
Certificate, which includes the 
amounts payable for any work 
carried out for which a price is 
stated in the contract and the 
costs (of plant and materials 
ordered for the Works which 
have been delivered to the 
Contractor; other costs or 
liabilities which were 
reasonably and necessarily 
incurred by the Contractor in 
expectation of completing the 
project; the cost of removal and 
return of temporary works and 
contractor’s equipment; and the 
cost of repatriation of the 
contractor’s staff and labour 
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employed in connection with 
the works.  

FIDIC 
Design, 
Build and 
Operate 
Projects 
(Gold) 2008 

No, but there is 
a similar clause 
“Exceptional 
Risks” – clause 
18.1. This 
contains 
similar 
provisions to 
the above 
contracts. 

An exceptional risk is “a risk 
arising from an Exceptional 
Event which includes, but is 
not limited to: 
 
a) war, hostilities (whether 

war be declared or not), 
invasion, act of foreign 
enemies; 

b) rebellion, terrorism, 
revolution, insurrection, 
military or usurped 
power, or civil war, 
within the Country; 

c) riot, commotion or 
disorder within the 
Country by persons other 
than the Contractor’s 
Personnel and other 
employees of the 
Contractor and 
Subcontractors; 

d) strike or lockout not 
solely involving the 
Contractor’s Personnel 
and other employees of 
the Contractor and 
Subcontractors; 

e) munitions of war, 
explosive materials, 
ionising radiation or 
contamination by radio-
activity, within the 
Country, except as may be 
attributable to the 
Contractor’s use of such 
munitions, explosives, 
radiation or radio-activity; 
and 

f) natural catastrophies such 
as earthquake, hurricane, 
typhoon or volcanic 
activity which are 
Unforeseeable or against 
which an experienced 
contractor could not 
reasonably have been 
expected to have taken 
adequate preventative 
precautions.” 
 

Notices: 
- Same as the above contract, 
except reference to “Force 
Majeure” is an “Exceptional 
Event”. 
 
Effect of Exceptional Event: 
- Same as the above contract, 
except reference to “Force 
Majeure” is an “Exceptional 
Event”. Also, reference to 
paragraphs “i) to iv)” is “a) to 
e)” here, and reference to “ii) to 
iv)” is “b) to e)” here. 
 
Like the above contract, there is 
no reference to the Contractor 
receiving costs, subject to them 
not being covered by their 
insurance. 
 
Termination: 
- Same as the above contract, 
except reference to “Force 
Majeure” if an “Exceptional 
Event” in this clause. 

IChemE Contracts 
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Contract Do they define 
FM? 

Clause Key Points 

ICHEME 
Sub-
contracts 
2003 

Yes – Clause 
14.2 

Force majeure is “any 
circumstance beyond the 
reasonable control of either 
party which prevents or 
impedes the due performance 
of the Subcontract by that 
party including, but not 
limited to, the following: 
a) government action or 

trade embargo; 
b) war, hostilities or acts of 

terrorism; 
c) riot or civil commotion; 
d) epidemic; 
e) earthquake, flood, fire or 

other natural physical 
disaster; 

f) exceptionally severe 
weather conditions or the 
consequences thereof;  

g) denial of the use of any 
railway, port, airport, 
shipping service or other 
means of public transport; 
or 

h) industrial disputes, other 
than any solely confined 
to the Subcontractor 
and/or his Sub-
subcontractors or their 
employees including 
employees of any 
Affiliate of the 
Subcontractor or Sub-
subcontractor. 

 
The mere shortage of labour, 
materials or utilities shall not 
constitute Force Majeure, 
unless caused by 
circumstances which are 
themselves Force Majeure”. 

Notices: 
- If either party is delayed by 
Force Majeure in the 
performance of its obligations, 
forthwith notice must be given 
to the Contract Manager, and as 
appropriate to the 
Subcontractor. 
  
- As soon as reasonably 
practicable, the Subcontractor 
shall advise the Contract 
Manager of the extension 
period required to complete the 
obligations, which must be fair 
and reasonable. The 
Subcontractor shall keep 
contemporary records of the 
circumstances, extent and effect 
of such delay. 

 
Effect of Force Majeure: 
- Within 14 days of the time 
that the extent and 
consequences of any delay are 
known, the Contract Manager 
shall issue a Variation Order 
both to the Contractor and 
Subcontractor, providing an 
appropriate extension to the 
Approved Programme and 
Schedule 11 (completion 
times), or the period in 
Schedule 16 (performance tests 
and procedures). 
 
- However, the parties will bear 
their own costs arising from a 
delay caused by Force Majeure. 
 
Sub-contractor’s Extension of 
Time: 
This will be given where delays 
are caused by: 
a) the occurrence of 

conditions to which the 
provisions of Sub-clause 
6.3 apply; 

b)  a Variation ordered by the 
Contractor Manager, except 
where already covered by a 
Variation Order; 
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c) giving a Suspension Order 
by the Contract Manager, 
except where given by 
reason of the Sub-
contractor’s default; 

d) a breach of the Subcontract 
by the Contractor; or 

e) the failure of any Sub-
subcontractor nominated by 
the Contract Manager to 
fulfil obligations, despite 
supervision from the 
Subcontractor. 

 
In addition to an extension of 
time, the Subcontractor shall 
also be entitled to his additional 
Cost together with Profit, as 
part of the Subcontract Price 
(provided he submits a claim), 
where delays caused by d) and 
e) above apply. 
 
Termination: 
- If performance is prevented 
for a continuous period of 120 
days, either party may terminate 
the employment of the 
Subcontractor by written notice 
to the other. The same rights 
and obligations apply, as would 
if the Contractor terminated the 
contract for convenience (under 
clause 42).  
 

IChemE 
Target Costs 
Contract 
(The 
Burgundy 
Book) 2003 

Yes – clause 
14.2 

Force majeure is “any 
circumstance beyond the 
reasonable control of either 
party which prevents or 
impedes the due performance 
of the Contract by that party 
including, but not limited to, 
the following: 
a) government action or 

trade embargo; 
b) war, hostilities or acts of 

terrorism; 
c) riot or civil commotion; 
d) epidemic; 
e) earthquake, flood, fire or 

other natural physical 
disaster; 

f) exceptionally severe 
weather conditions or the 
consequences thereof;  

Notices: 
- Same as the above contract, 
except reference made to the 
“Subcontractor”, “Subcontract” 
and “Contract Manager” is the 
“Contractor”, “Contract” and 
“Project Manager” here. 

 
Contractor’s Extension of 
Time: 
- Same as the above contract, 
except reference made to the 
“Subcontractor”, “Subcontract” 
and “Contract Manager” is the 
“Contractor”, “Contract” and 
“Project Manager” here. With 
the exception to: 
 
d) a breach of the Contract by 

the Purchaser; and 
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g) denial of the use of any 
railway, port, airport, 
shipping service or other 
means of public transport; 
or 

h) industrial disputes, other 
than any solely confined 
to the Contractor and/or 
his Subcontractors or their 
employees including 
employees of any 
Affiliate of the Contractor 
or Subcontractor. 

 
The mere shortage of labour, 
materials or utilities shall not 
constitute Force Majeure, 
unless caused by 
circumstances which are 
themselves Force Majeure”. 

 
e) the failure of any 

Subcontractor nominated 
by the Project Manager, 
despite all due supervision 
by the Contractor. 

Effect of Force Majeure: 
- Same as the above contract, 
but reference to “Contract 
Manager” and “Subcontractor” 
have been changed to “Project 
Manager” and “Purchaser” 
here. 
 
- Also, each party shall bear 
their own costs, except that any 
costs incurred by the Contractor 
at the Site shall form part of the 
Actual Cost, and the Target 
Cost shall be adjusted having 
regard to the provisions of 
Schedule 18 (Cost elements, 
rates and charges) and 19 (The 
Target Cost and payment). 
 
Termination: 
- Same as the above contract, 
except reference to 
“Subcontractor” is “Contractor” 
here, and “Contractor” is 
“Purchaser”. 
 

IChemE 
Minor 
Works 
contracts 
(The Orange 
Book) 2003 

Yes – clause 8 Force majeure is “any 
circumstance beyond the 
reasonable control of either 
party which prevents or 
impedes the due performance 
of the Contract including, but 
not limited to, the following 
matters: 
a) government action or 

trade embargo; 
b) war or hostilities; 
c) riot, civil commotion or 

terrorism; 
d) epidemic; 
e) earthquake, flood, fire or 

other physical disaster; 
f) denial of the use of any 

railway, port, airport, 
shipping service or other 
means of public transport; 
or 

Difference to the above 
contract: 
- Does not include 
“exceptionally severe weather 
conditions or the consequences” 
as a force majeure event. 

 
Notices: 
- Contractor shall notify the 
Purchaser within 7 days of any 
delay arising from a force 
majeure event, and after an 
occurrence of the event, 
establish and detail the likely 
consequences of such event. 
This includes giving the 
Purchaser further notice of any 
fair and reasonable extension of 
the scheduled date for 
completion. If notice is not 
given, the Contractor shall not 
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g) strike, lock-out or other 
industrial action by 
workers or employees 
other than any such action 
confined to the 
Contractor’s and/or his 
Subcontractor’s 
employees.  

 
A shortage of labour, 
materials or utilities shall not 
constitute force majeure, 
unless caused by 
circumstances which are 
themselves Force Majeure”. 

be entitled to any claim for 
additional time. 
 
Effect of Force Majeure: 
- Following receipt of notice, 
the Purchaser’s Representative 
shall, if they believe an 
extension is justified, issue a 
Variation Order stating the 
appropriate extension of time, 
but this does not guarantee an 
adjustment to Contract Price. 
 
Termination: 
- If either party is delayed in the 
performance of their obligations 
for more than sixty days, the 
Purchaser and Contractor shall 
each have the right to terminate, 
upon giving 7 days’ notice. 
 
 
 
 

ICE  
Contract Do they define 

FM? 
Clause Key Points 

ICE 
Conditions 
of Contract 
6th Edition 

No, but there is 
a similar 
provision on 
“Excepted 
Risks” (sub-
clause 2). 

“The Excepted Risks for 
which the Contractor is not 
liable are loss or damage to 
the extent that it is due to 
a) the use or occupation by 

the Employer, his agents, 
servants or other 
contractors (not being 
employed by the 
Contractor) of any part of 
the Permanent Works; 

b) any fault, defect, error, or 
omission in the design of 
the Works (other than a 
design provided by the 
Contractor pursuant to his 
obligations under the 
Contract); 

c) riot, war, invasion, act of 
foreign enemies or 
hostilities (whether war be 
declared or not); 

d) civil war, rebellion 
revolution, insurrection or 
military or usurped 
power; 

Effect of Excepted Risk: 
- Where any loss or damage 
arises from any of the Excepted 
Risks, the Contractor shall 
rectify the loss or damage at the 
expense of the Employer (sub-
clause 3). 

 



22 
 

e) ionizing radiations or 
contamination by 
radioactivity from any 
nuclear fuel, or from any 
nuclear waste, from the 
combustion of nuclear 
fuel, radioactive toxic 
explosive, or other 
hazardous properties of 
any explosive nuclear 
assembly, or nuclear 
component thereof; and 

f) pressure waves caused by 
aircraft or other aerial 
devices travelling at 
sonic, or supersonic 
speeds.” 
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Impact of Covid-19 

- A letter from the Secretary of State (The Rt Hon Alok Sharma MP) dated 31 March 2020 
mentions that the Government has advised wherever possible, for people to work from home. 
However, individuals working in construction are required to travel to sites and can continue 
to do so on the basis that the health and safety measures in the Site Operating Procedures (SOP) 
published by the Construction Leadership Council are followed. 

- SOP includes: maintaining a 2-metre distance from other individuals and avoid close working, 
washing hands regularly, preventing non-essential visitors on site etc. 

- Link to SOP: https://www.constructionleadershipcouncil.co.uk/wp-
content/uploads/2020/04/Site-Operating-Procedures-Version-3.pdf 

- Link to gov.uk: https://www.gov.uk/guidance/remediation-and-covid-19-building-safety-
update-27-march-2020 

- Our view is that where there is a valid reason to close the sites, for example: 
1. Works cannot be carried out safely; 
2. Shortage of labour or supplies; or 
3. The Employer closes the site; 

the Contractor may be entitled to extra time, if the reason for closure which results in the 
progress of works being delayed, is deemed force majeure and is a Relevant Event under the 
contract. However, this is subject to the relevant notices being given by the affected party, and 
without doing so, it is unlikely for an extension of time to be awarded, as seen in the NEC4 and 
IChemE Minor Works Contracts.  

- Under some of the contracts we have reviewed eg) NEC4 and IChemE Minor Works Contract, 
where the works are delayed for a continuous period of time, and it seems unlikely for the works 
to be completed within a reasonable time, either party may be able to terminate the contract.  

- Important to note: Each situation is different that’s why it is important to check the terms of the 
contract. 

- It is unclear from the Government’s publications, whether or not the Contractor may be entitled 
to an extension of time, or the rules on termination. 

Reducing the Impact of Covid-19 

- Communication between parties is essential and keeping records of any communication, 
especially if the Contractor requires extra time to complete the works; the Employer or 
Architect/ Contract Administrator need to be provided with enough information to determine 
whether extra time should be granted, and the duration of this; 

- Risk assessments should be carried out; and 
- Mitigation – the Contractor needs to take reasonable steps to reduce the impact of the delay. 

Drafting during Covid-19 

- Unless covid-19 is included in the definition of “Force Majeure”, “Exceptional Risk” or 
“Compensation Event”, it is unlikely that the Contractor will be granted an extension of time, 
or for any Relevant Matters, reimbursement for any reasonable costs incurred. This is because 
not all contracts as they are drafted, define “Force Majeure” as seen in the JCT contracts and 
therefore, the Employer/ Contract Administrator/ Project Manager may argue that the event 
causing the delay is not sufficient enough to affect the completion date.  

- When acting for the Employer, this is not an issue, as you do not want to enable the Contractor 
to claim an extension of time.  

https://www.constructionleadershipcouncil.co.uk/wp-content/uploads/2020/04/Site-Operating-Procedures-Version-3.pdf
https://www.constructionleadershipcouncil.co.uk/wp-content/uploads/2020/04/Site-Operating-Procedures-Version-3.pdf
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- However, when acting for the Contractor, it is important when drafting a contract, the clause is 
wide enough to cover any potential events which may delay the works. 

- An example of a force majeure clause we use in contracts when acting for the Contractor is: 
“Force Majeure (or force majeure) means, when used in connection with the performance of 
a Party’s obligations under this Contract, any act or event (to the extent not caused by such 
Party or its agents or employees), which (a) is unforeseeable, unavoidable and outside the 
control of the Party which invokes it, even using the best diligence, (b) is not attributable or 
connected with any action, fault, omission or negligence of the asserting Party, (c) does not fall 
either expressly or impliedly within the scope of such Party’s obligations and/or responsibilities 
under this Contract, and (d) renders said Party unable to comply totally or partially with its 
obligations under this Contract. In particular, but not limited to, any of the following shall be 
considered events of Force Majeure, provided that the conditions (a), (b), (c) and (d) above are 
jointly met: (i) war (whether or not war is declared), hostilities, invasion, acts of foreign 
enemies, revolution, rebellion, insurrection against any authorities, sabotage, piracy, military 
or usurped power, civil war, riot, terrorism, acts of a public enemy or other civil disturbance; 
 
(ii)  acts of God, including earthquakes, tornados, typhoons, hurricanes, landslides, volcanic 

eruptions, fires, excessive winds, flood, torrential downpours, blizzard or freezing 
conditions and objects striking the earth from space (such as meteorites), pandemics such 
as but not limited to Covid19;  

(iii) riot, commotion or disorder within the Country by persons other than the Contractor’s 
personnel and other employees of the Contractor and Contractor’s subcontractors;  

(iv)  munitions of war, explosive materials, ionising radiation or contamination by 
radioactivity; and 

(v)  disorder, strikes, lockouts, concerted acts of workmen or other industrial disturbances 
affecting the Site and or the Works unless these are caused by the Contractor’s personnel 
or personnel of any Contractor’s subcontractors.”  

 
Examples of scenarios 
 
Please note that each situation would need to be evaluated on an individual basis, since the 
circumstances would differ. 
 
1. What would happen if the Government issue guidance on which a Contractor/ Employer 

decides to close the Site? 
 

- If the contract refers to such event, which is not occasioned by a default of the 
Contractor or any Contractor’s Person but which directly affects the execution of the 
Works, as in the JCT design and build contract 2016 (clause 2.26.12), then the event is 
deemed as a Relevant Event and the Contractor may be entitled to an extension of time. 
 

- Similarly, in IChemE contracts, government action is deemed a force majeure event, 
which may also entitle the Contractor to an extension of time. 

 
2. If there is a concurrent delay (one event is covid-19 and the other is the Contractor’s 

responsibility), will the Contractor get an extension of time? 
 
- It is likely the Contractor will get an extension of time, but not costs incurred from the 

delay; the Contractor may only get costs incurred from the delay for covid-19, if the 
Employer caused unnecessary delays. 
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3. If the Contractor is unable to get materials etc, but the Employer refuses to close the site, 

what should the Contractor do? 
 
- Communication and negotiating during this time are essential to reduce the impact of 

any delays, so if the Employer does not agree to close the site, it is better for the 
Contractor to serve a unilateral notice in accordance with the contract. 

 
4. If a Contractor closes a site without serving a valid notice, and informs the Contract 

Administrator via a written statement, is it deemed force majeure? 
 
- If the Contractor does not have a valid reason to close the site, for example, they can 

perform the works in accordance with government guidance, then it is unlikely the 
event will be force majeure, and the Contractor may not be able to claim an extension 
of time. 
 

- In fact, they might be acting in repudiatory breach of contract, entitling the Employer 
to terminate 

 
5. Who is likely to be liable for costs, if the price for materials increases after the parties 

continue with the works? 
 
- It is likely to be the Contractor’s risk, unless the contract says otherwise or it is specified 

as a fluctuation in the contract. 
 

- It is important to note that in certain contracts such as the JCT Design & Build contract 
2016, the Contractor shall pay all fees or charges legally demandable under any 
Statutory Requirements, and indemnify the Employer against any liability resulting 
from any failure to do so (clause 2.18). As currently drafted, this means that the 
Contractor may be liable for any increases in statutory costs eg) local authority costs. 
Therefore, the Contractor needs to either make an allowance for any possible increases, 
or amend the Contractor so that he is not liable for any increases. 

 

 

 

 

 

 

 

The material for this webinar has been prepared solely for the benefit of delegates. It is designed only to be an integral part of the presentation 
and does not stand on its own. It must not be used for giving advice in any shape or form, and it is not a substitute for legal advice. 

The author does not accept responsibility for loss howsoever occasioned to any person or persons acting or refraining from action as a result 
of this material. 


