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Greater Glasgow Health Board v Multiplex Construction Europe Limited, BPY Holdings LP and 
BPY Holdings GP Limited (previously known as Brookfield Europe GP Limited), Currie & Brown 
UK Limited; and Capita Property and Infrastructure Limited [2021] CSOH 115, 2021 WL 05167451 

Facts 

The claimant sought damages from the Defendants joint and severally for losses incurred as a result of 
defective workmanship in constructing Queen Elizabeth University Hospital in Glasgow. 

The contract incorporated NEC3 ECC, Option C and the contract between the Claimant and Fourth 
Defendant provided that the project supervisor was to perform their role in accordance with NEC3 
Professional Services Contract, Option A. 

The contracts also contained reference to NEC Clause W2 for dispute resolution.  

Summons were provided after the expiry of the 5-year prescriptive period, however they contained no 
particulars of the claims and no adjudication had taken place. 

Issues: 

The following issues arose: 

(i) Whether the dispute falls outside the scope of clause W2 

(ii) If not, is the present action incompetent? 

(iii) Should the action be sisted or dismissed?  

(iv) Is the Claimant entitled to a declaration that the present action is a relevant claim for 
prescription purposes? 

Judgment: 

In relation to ground 1, the judge referred to the case of Peterborough City Council v Enterprise 
Managed Services Ltd [2014] 2 CLC 684, where Edwards-Stuart J found that there was a “presumption 
in favour of adopting the method of dispute resolution chosen by the parties in their contract”. 

For ground 2, the judge was not persuaded that any issue of incompetency arose but found that as a 
result of the terms of clause W2, there was a contractual requirement to refer the dispute to an 
adjudicator and this could not be entertained by a court until this had been done. 

On ground 3, the Claimant argued that if the action could not proceed it should be sisted to await the 
outcome of the adjudication and not dismissed, as is usually the case in Scotland and England. The 
judge found this to be the appropriate course of action and that there was no reason to depart from this.  

On ground 4, the judge found that as a result of the other grounds, a declaration was unnecessary and 
that the matter should be left standing, awaiting the outcome of the adjudication. 

As there were multiple issues here it needs to be borne in mind that only one dispute can be referred 
for adjudication at a time. It was foreseeable at the time of contracting that this could lead to multiple 
disputes where adjudication could not be used. The parties should not have agreed to this method of 
dispute resolution.  

The judge referred to paragraph 13.28 of Coulson on Construction Adjudication (4th ed, 2018), which 
states “Finally there is a case that concludes that, sometimes, a claim will be too large and/or too 
complicated and/or raised too long after completion to be suitable for adjudication”. 

 

Crest Nicholson Operations Ltd & Anor v Grafik Architects Ltd & Anor [2021] EWHC 2948 
(TCC) 

Facts: 
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The Developers (Crest) appointed an Architect (Grafik) and an Approved Inspector (NHBC BCS) for 
the development of a residential apartment building. Defects were discovered in relation to cladding 
and the fire barriers, which meant there was an alleged failure to comply with building regulations. 

A warranty was provided by the Approved Inspector’s parent company and in December 2019, the 
parent company accepted claims of non-compliance with building regulations. The Developers sought 
to recover costs incurred for remedial works from the Architect and issued a claim against the 
Approved Inspector, for breach of duty and failing to advise of the defects. 

The Approved Inspector requested the claim should be struck out, on the basis that: 

1. The particulars of claim (POC) lacked detail as to the alleged breaches; and 

2. There is no expert evidence to support such allegations. 
 

Issue: 

Under Civil Procedure Rule 3.4(2), “the court may strike out a statement of case if it appears to the 
court: 
(a) That the statement of case discloses no reasonable grounds for bringing or defending the 
claim; 
(b) That the statement of case is an abuse of the court’s process or is otherwise likely to obstruct 
the just disposal of the proceedings; or 
(c) That there has been a failure to comply with a rule, practice direction or court order.” 
 

The judge was required to consider if this can be applied to the current claim. 

Judgment 

The judge dealt with each ground separately. 

In relation to ground 1, it was agreed the points set out in the particulars of claim required additional 
detail, but this does not mean the claim itself was ambiguous. The particulars of claim clearly set out 
the reasons for issuing a claim at the outset, but if the Approved Inspector required further 
clarification, they should have submitted a request for information (Part 18 request), and not an 
application for strike out. 

In relation to ground 2, the Developers admitted they had obtained expert evidence and would 
disclose it when required.  

Therefore, the judge dismissed the Approved Inspector’s application to strike out the claim. 

 

Adferiad Recovery Ltd v Aneurin Bevan University Health Board [2021] EWHC 3049 (TCC) 

Facts: 

The Defendant sent a notice asking for charities to tender to engage a charity who can provide 
emotional distress and mental health services for people over 18 years of age in the Gwent area of 
Wales. The Invitation to Tender contained various terms, including the right of the Health Board to 
disqualify bidders, to reject bidders who attempt to vary the contract with the Defendant, amongst 
other things. 
 
The Claimant found out it was unsuccessful in its bid and another charity was successful (the 
Claimant had scored 88% versus the other charity’s score of 90%). The Claimant claimed that the 
Defendant had not handled the procurement process with transparency and had not evaluated the 
tenders fairly, in of the Public Contracts Regulations 2015. 
 
The Defendant applied for summary judgement, on the grounds that: 

o Part 2 and Part 3 of the 2015 regulations do not apply because the value of the 
procurement was below the financial level stipulated in the 2015 regulations;  
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o The claim was based on EU regulations, which were now not relevant because of the 
European Union (Withdrawal) Act 2018; and/or 

o The Claimant had not demonstrated there was an implied or express contract which 
determined how the procurement process should be handled. 

Judgment:  

The Judge held that when deciding if a document can be described as a ‘procurement document’ one 
had to consider if: 

o It was created by the party who was inviting others to tender; and 
o It described the procurement. 

 

In this case, the home page of the website used for the procurement did read like such a document to 
a ‘fair reader’ and it was obvious that the value of the procurement was £122,000 from reading the 
page and the successful bidder would be contracted for 12 months. 

As a result of this, the value of £122,000 was determined to be below the requisite procurement level 
in regulation 5 of the 2015 regulations. 

The Judge held that the 2018 Withdrawal Act did not say what EU laws were or were not part of the 
UK’s domestic law. It simply stated that EU Laws which were ratified after 2020 were not part of the 
UK’s law. Therefore, no argument should be made that EU Laws which were enacted before 2020 do 
not apply simply because of the 2018 Withdrawal Act. The Judge agreed that there were no express 
contractual terms between the parties. He also stated that a Court would not imply a contract unless 
the conduct of the parties made it clear they intended to create a contract between each other. The 
terms and wording of the invitation to tender document also made it clear that the procurement 
process would not create a contract between the parties. 
 
 

Blue Manchester Ltd v Bug-Alu Technic GmbH (1) and Simpson Haugh Architects Limited (2) 

Facts: 

The Claimant applied to the court to remove certain paragraphs within a witness statement issued 
and served by the second defendant on the grounds that these paragraphs do not comply with 
Practice Direction 32 of the Civil Procedure Rules not Practice Direction 57AC; 
 
Judgment: 

The purpose of the new practice direction (which deals with witness statements) is to ensure that 
disputes and arguments over the format and contents of witness statements would be brief and long-
winded disputes would be rare. 
 
Any parties who decided to make such matters long-winded can expect to suffer costs sanctions. 
 
The Court would remove parts of a witness statement that were genuinely non-compliant and it was 
reasonably necessary to do so, but would not otherwise. 
 
It should be easy enough to determine whether or not a witness statement breaches Practice 
Direction 57AC which were more than menial. 
 
The Judge, in this case, made the following observations: 

o A number of witness statements read in an almost identical or similar manner. This 
should not occur if the requirements in PD 57AC were abided by. 

o The fact that a legal representative can take primary responsibility for drafting a 
witness statement does not mean they cannot abide by the requirements in 
paragraphs 3.9-3.13 of Statement of Best Practice in relation to Trial Witness 
Statements in the Appendix to PD 57AC. 

o A witness does not need to continually state throughout the statement if the 
information provided in a specific paragraph is from their memory or documents. 
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Documents should not be disclosed unless they are referred to in the statement and 
only relevant documents should be referred to in a statement. However, a minor 
reference to a document for the sake of including the document during disclosure was 
not enough to strike out part of a statement. 

o Paragraph 3.7 of the Statement of Best Practice (in relation to when a witness needs 
to state how well they remember an event and the documents used to refresh their 
memory) only applies to key disputed facts. 

 

In this case, there was nothing which justified striking out the witness statements.  
 

 
Holterman v Electrium Sales Ltd (1) & Cotswolds Electrical Installations Limited (2) [2020] 
EWHC 3915 (TCC) 

Facts: 

A fire occurred at a property, causing significant damage. The Claimant claimed the fire occurred 
because of a faulty miniature circuit breaker provided by the first Defendant (which the second 
Defendant did not appreciate when installing). 
 
An issue arose where the Claimant issued the Particulars of Claim after it should have under CPR 
7.4. 
 
The First Defendant applied to strike out the Claim Form and the Claimant’s statement of case 
because: 

o The claim form does not comply with CPR 7.4(2); 
o The Particulars of Claim fail to disclose reasonable grounds for bringing a claim; 
o To strike out the Part I and Part V claim against the first Defendant; or 
o To provide summary judgment in relation to the Part I and Part V claims as these 

claims do not have any real prospect of success or there is no other compelling 
reason they should be disposed of at trial. 

 
The Claimant also applied to the court to add someone else, Mr Gerald Deshais (who owns the 
property), as a second Claimant; 
 
The Claimant also applied to extend time to serve the Particulars of Claim and for relief from 
sanctions. 
 
Judgment: 

His Honour Judge Bird, having considered all the issues, held  “I have come to the view, despite the 
clear and obvious failings in the way the claim has been handled to date and the absence of a good 
reason for the serious default, that relief should be granted. I am satisfied that the overall justice of the 
case requires it. In particular the fact that the only surviving part of the claim could be the subject of a 
new claim and that the delay caused no prejudice are important factors. Refusing relief would in my 
judgment mark a return to an overly mechanistic, pre-Denton approach to CPR 3.9. 

Points to note from this case  

Limitation – In this case the Court held that under section 11A of the 1980 Act, the right of the 
Claimant to bring a claim under the Consumer Protection Act 1987 was “extinguished” when the first 
Defendant was joined. Section 35 did not override section 11A and allow the Claimant to treat its 
claim as issued when proceedings were commenced. The Claimant’s submission that the first 
Defendant could not rely on limitation defence because it consented to joiner and had had a means of 
overturning it under CPR 17.2, was rejected.  

Relief from Sanction – the court applied the Denton test and held that the default of 13 days was 
serious and significant. Although relief was granted, the Judge made it clear that the Court expect an 
early full and frank admission and defending the indefensible and avoiding any suggestion of error 
was unhelpful. 


