
Construction Law Leaders- NEC & Mediation 
 

 
1 

Please note, this document is for educational purposes only.  This document should not be relied on as legal advice.  Barton Legal do not make 
any representations as to the legal validity of this document and any claims that this is legal advice will be unsubstantiated. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

How NOT to Mediate & How NOT to use an NEC Contract  

Nicholas Baatz QC and Dr Jon Broome 

24 June 2021 

 

Construction Director | billbarton@bartonlegal.com | 0113 202 9550 | 07872 665 952 

We are your construction, engineering and commercial property specialists. 

www.bartonlegal.com | @bartonlegal | LinkedIn/BartonLegal 



Construction Law Leaders- NEC & Mediation 
 

 
2 

Please note, this document is for educational purposes only.  This document should not be relied on as legal advice.  Barton Legal do not make 
any representations as to the legal validity of this document and any claims that this is legal advice will be unsubstantiated. 

Determining what Contract applies and the Court’s approach to a domestic 

construction project without a codified contract 

Cartwright Pond Ltd v Wild [2021] EWHC 1600 (TCC) 

Facts 

• A dispute arose between a homeowner and its building contractor.  The dispute arose 

around: (1) the terms of the contract; (2) who was responsible for the delay occurring 

before termination of the contract; (3) who wrongfully repudiated the contract; (4) the 

contractor’s claim for variations and loss of profit; and (5) the employer’s claim for 

defects, cost of completion and damages for delay. 

The Judgment 

• The Court determined the following: 

o The contract between the parties was established by a series of tender 

documents, including the claimant’s tender, the specification and the plans 

disclosed by the claimant.  The Judge commented that he could only rely on 

the documents disclosed during the proceedings. 

 

o The Judge did not accept that the RIBA form of Contract applied to the project.  

Although the tender documents stated the building contractor was willing to 

enter into this form of contract, it never came to fruition.  As a result, the Judge 

had ‘no doubt’ that this form of contract did not apply. 

 

o The Judge also determined that the Defendant home owner’s conduct (by 

sending an email saying she wanted ‘good progress’ on the works and was not 

concerned about moving into her home as quickly as possible) meant the 

Defendant had provided an extension of time of 2 weeks and did not want the 

Contractor to abide by the original contractual timetable. 

 

o The Contract did not include a mechanism to apply for an extension of time 

and, in the circumstances of this case, the Contractor had to complete the 

Works within a reasonable time.  What ‘reasonable time’ meant must be 

determined objectively given the circumstances of the case.  The 

Defendant/the Employer should make a determination as to what reasonable 

time would be, this would allow for any delays which the Employer has caused 

because of her own failures (applying the Baht v Masshouse Developments 

Ltd Ch D (2012) case). 

 

o The Judge found that, in order to charge LADs, there must either be: 

 

▪ A clause which allows the Employer to charge LADs; or 

 

▪ It can be shown that the delay can only be attributed to the behaviour 

of the Contractor. 

 

If neither of these two aspects can be made out then time becomes ‘at large’ 

and the Employer cannot levy LADs. 
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o The Judge did not consider the Contractor to be in breach of contract for not 

providing the Employer with storage space.  The only obligation in this regard 

was for the Employer home owner to provide access to the areas of the Works 

without obstruction. 

 

o The Judge also found it was wrong for the Employer to attempt to deduct the 

amount owed to the Contractor for removing trees and a hot tub when this had 

been done without reference to the Contractor and without it being mentioned 

in the Contract.  This was also applied to a deduction the Employer tried to 

make for demolition work she did which she did not inform the Contractor of. 

 

o In terms of varying the Works, unless the contract provides otherwise then the 

Employer must provide the necessary details as to what it wants to be done if 

it notifies the Contractor it wants to vary the works.  There is no obligation on 

the Contractor to provide alternative details and the contractor is not in breach 

if its delay in providing alternative details causes the project to be delayed. 

 

o The Employer’s failure to allow the Contractor to return to site was a repudiatory 

breach.  In this case, the Employer had not indicated whether or not she wanted 

to end the contract with the Contractor but instead prevented him from 

accessing the relevant areas of the site. 

 

o The Judge ruled that, when deciding what the true value of a defect is (where 

the work has not been undertaken), we should look at the modest cost of 

remedy (net of VAT). 

 

o When the defect has been remedied by the Employer or the Employer is going 

to remedy the defect, we should look at the actual remedial cost in determining 

what can be claimed. 

 

o The costs of defects which can only be classed as snags should only be limited 

to an expert’s net valuation (i.e. the cost net of his assessment of 16% addition 

for contractor’s preliminaries, overhead and profit and net of VAT).  The reason 

being the Contractor, in this case at least, should have been given an 

opportunity to attend these snags. 

 

o Any claimant who is trying to claim that a premature end to the project resulted 

in a loss of profit must prove that there is a viable loss of profit claim.  This 

includes demonstrating that there is profit cost which was included in the 

original tender. 

 

• Overall, this case demonstrates that a party must ensure they have a written contract 

which broadly sets out the obligations of both parties on each other. 

 

• Whilst this relates to a domestic project, the judgment and lessons are directly 

applicable to all contracts and projects. It is also important, from an Employer’s point 

of view, to have a Contract Administrator who can effectively administer the contract 

and who has the time to handle the project on your behalf.  In this case especially, the 

Employer had to juggle her work commitments with this project and her family life.  

Having a dedicated Contract Administrator can remove these issues for an Employer. 
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How to determine if a party has been dishonest during an arbitration  

Celtic Bioenergy Limited v Knowles Limited [2017] EWHC 472 (TCC) 

Facts 

• This case concerned an arbitration between the Claimant and Devon County Council 

(‘DCC’).  The Defendant entered into an agreement with the Claimant to provide advice 

and representation during a series of arbitrations and adjudications. 

 

• A dispute then arose between the Claimant and the Defendant in relation to payment 

for three of the adjudications the Defendant had worked on, an arbitration was 

subsequently commenced. 

 

• The Claimant and the Defendant then entered into an ad hoc arbitration agreement, 

where the Defendant would not pursue DCC for its fees, withdraw and extinguish any 

invoices issued to DCC and an indemnity would be provided instead. 

 

• An arbitrator then decided the Defendant was entitled to payment of three of the 

adjudications it worked on and the arbitrator’s fees would be paid from the proceeds 

of two of the other adjudications the Claimant and DCC were involved in.  The arbitrator 

also decided the Defendant had abided by the terms of the ad hoc arbitration 

agreement by issuing credit notes in relation to the disputed invoices. 

 

• The arbitration application had been made ex parte (without notice to the Claimant). 

 

• The Defendant then applied to enforce the arbitrator’s award. 

 

• However, the Claimant was then provided with correspondence from DCC which 

showed the Defendant had demanded payment from DCC and had not acted in 

accordance with the ad hoc agreement.  This correspondence was sent before the 

second arbitration. 

 

• The Claimant then made an application to the court under section 68(2)(g) of the 

Arbitration Act 1996 to challenge the award because it was obtained by fraudulent 

misrepresentation. 

Judgement 

• The judge discussed the law in respect of section 68 applications, this includes: 

 

o Establishing that there was ‘serious irregularity’ in the arbitration award; 

 

o This only occurs in extreme cases and the tribunal must be shown to have been 

so wrong in its conduct of the arbitration that justice requires that it is correct; 

 

o It is not enough to show that one party accidently misled the other; 

 

o The party must show that the one who committed the alleged fraud behaved in 

a manner which was dishonest, reprehensible and/or unconscionable and his 

conduct had a significant influenced on obtaining the award; 
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o Where an application is alleging fraud, this must be supported by coherent 

evidence. 

 

• In this case, the Judge concluded that the Defendant was aware of the demands for 

payment sent to DCC and the fact this contradicted the declaration the Defendant was 

asking for from the Arbitrator.  The Defendant knowingly misled the Arbitrator in this 

instance. 

 

• Overall, this case demonstrates the following: 

 

o Allegations of fraud will not be taken lightly by the Court and anyone who makes 

an allegation of fraud must have strong evidence to substantiate this allegation. 

 

o Fraud must be done knowingly and in a way that is obviously deceitful; and 

 

o The Court’s will act to not enforce an arbitrator’s decision if something serious, 

like in this case, has occurred. 

The court’s approach to claiming for various types of damages, including blight to 

investment 

Toucan Energy Holdings Ltd v Wirsol Energy Ltd [2021] EWHC 895 (Comm) 

Facts 

• The Claimant sought damages from the Defendant in respect of apparent defects in 

the design and build of 19 solar energy parks. 

 

• The Defendant designed and built the majority of the parks between 2015 and 2017 

and was engaged under a series of Engineering, Procurement and Construction 

Contracts. 

 

• The Claimant issued proceedings against the Defendant in respect of the defects, 

negative impact or ‘blight’ this had on their investment, the cost of refinancing the loans 

which had been used to fund the construction and delay liquidated damages. 

Judgment 

• The judge found that some of the claims in respect of the defects at the solar energy 

parks succeeded, these included: 

 

o Some of the transformers and busbars not having adequate capacity; 

 

o Allowing water ingress at some of the substations; 

 

o Providing insufficient or inappropriately situated high-voltage circuit breaks; 

and 

 

o Not providing the necessary level of landscaping and remote monitoring of 

transformer temperature. 
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However, the other claims made by the Claimant failed.  The judge also found that a 

claim for a breach of a 25-year design-life warranty given in respect of the parks 

succeeded only as it related to the lack of high-voltage circuit breakers and it did not 

entitle the claimant to additional damages. 

 

• In respect of the claim for damages based on a ‘blight’ to the investment: 

 

o Damages may be awarded under this head of claim if there was a residual 

diminution in the value of the property and rectification of the defects was not 

a satisfactory remedy. 

 

o An assessment of blight damages needed to be backed by evidence which 

adequately substantiated the claim and the damages awarded under this head 

must not be awarded if remediation of the defects was adequate (i.e. there 

cannot be a ‘double counting’ of the damages and the relevant award). 

 

o When assessing blight damages, the court could not take into account 

hypothetical situations in respect of how remediation would affect the project. 

 

o The Court can take into account the size and nature of the market, the 

property’s history and how a potential investor may approach risk and how this 

has been affected by the alleged blight. 

 

• In this case, the claim in relation to apparent blight failed because they had not 

provided cogent evidence of the existence of the alleged blight nor what the amount of 

such blight was.   

 

• The evidence presented by the Claimant claimed for damages before the defects had 

been remedied and factored in the risk that the court’s conclusions on the breaches 

and adequate remedies may be incorrect.  The alleged defects were all capable of 

remedy.  The Court rejected this calculation of the damages as a result. 

 

• The fact that damages awarded in respect of the defects would remedy the issues with 

the solar park, there was no need to consider this abstract category of ‘blight’ damages. 

 

• The claim in respect of refinancing failed, primarily because: 

 

o The Claimant had considered refinancing the loans anyway; and 

 

o The breach of the EPC Contracts by the Defendant had no causal link between 

any loss sustained under the facility agreements. 

 

• The Claimant was allowed to terminate all of the EPC Contracts except for one.  

However, this did not give a rise to damages because the Claimant had failed to 

mitigate its losses. 

 

• The Claimant’s claim in respect of Liquidated Damages failed because provisional 

acceptance certificates had been issued.  However, the Claimant had stated that these 

certificates were not a waiver in respect of charging LADs and they reserved their 

position on this point.  The Claimant’s lack of following up with the LADs for almost a 
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year meant they breached the contract’s requirement to give notice as soon as 

practicable. 

 

• Overall, this demonstrates that any claim you bring must be properly substantiated with 

evidence.  It is best to discuss the viability of your claims with your experts and legal 

representatives to ensure your claim has merit. 

 

 

An Employer’s approach to a Contractor and alleging repudiatory breach when no 

such breach occurred 

Imperial Chemical Industries Ltd v Merit Merrell Technology (Liability) [2017] EWHC 

1763 (TCC) 

Facts 

• The Claimant (as Employer) and the Defendant (as Contractor) entered into a £1.9 

million contract for the construction of a new paint manufacturing facility in 

Northumberland.  The Defendant was engaged to manufacture, construct, install, 

commission and handover of steelworks and free issue tank offloading and 

positioning works.  The Contract was the NEC3 Engineering and Construction 

Contract. 

 

• An instruction was given by the Project Manager which increased the Works the 

Defendant was expected to do.  

 

• A dispute arose as to how much these works were worth, the Defendant argued 

around £20.9 million and the Claimant claimed they were worth £10 million. 

 

• In October 2014, an instruction was issued to the Defendant to stop all welding 

work due to it being allegedly very poor. 

 

• The Claimant then wrote to the Defendant in February 2015, accepting an apparent 

repudiation of the contract.  The Defendant’s solicitors wrote to the Claimant 

disputing the grounds for termination and accepted an apparent repudiation of the 

contract by the Claimant.  An adjudicator found it was the Claimant who repudiated 

the contract. 

 

• Various adjudications arose between the parties, relating to payment. 

Judgment 

• The judge reiterated the law in respect of adjudicator’s decisions (i.e. they must be 

complied with and they will usually be enforced by the court). 

 

• The Judge commented that a party, during an adjudication, who argues that a 

deduction should be made from a payment application for defective works must state 

the exact amount of that deduction during an adjudication. 
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• The Judge reiterated the point that the Employer and the Construction Manager (or 

the Contract Administrator, etc.) need to be separate entities.  The Employer should 

not be acting as the CM and the CM must be independent.  The independence of the 

CM ensures the Contractor receives a fair valuation from someone who is under a duty 

to be fair and impartial.  A Construction Manager is under a duty to consult the architect 

in respect of his valuation but they do not have to accept the Architect’s advice. 

 

• The existence of adjudication and the fact a dispute may arise which is referred to 

adjudication does not alter the CM’s role within the contract and the impartiality they 

must have. 

 

• A repudiatory breach which is not accepted by the affected party has no effect on the 

legal relations between the parties. 

 

• The Judge commented that something cannot be considered a ‘defect’ if it is shown 

that the method agreed between the parties to inspect defects is flawed in some way.  

The Judge in this case did not consider the defect inspection method of the Claimant 

to be valid. 

 

• The Judge in this case did not agree that the alleged repudiatory breaches committed 

by the Defendant had been successfully evidenced by the Claimant and, therefore, did 

not consider these breaches were made out. 

 

• The Judge, on the evidence, agreed with the expert’s determination on the defects in 

the welding and decided that 5% of the welding work was defective.  However, the 

damages awarded in respect of the defective works was £0.  This was because the 

specific lines that were defective had their specification changed and the works were 

re-done, the Claimant suffered no loss as a result of this.  The change of specification 

had not been agreed between the parties. 

 

• The Judge did not accept that terminating a contract by accepting a repudiatory breach 

can be equated as terminating the contract in line with clauses 90 and 91.  It must be 

clear that a party is terminating the contract in line with either clause 90 or 91 or 

accepting a repudiatory breach. 

 

• If a contract is terminated by accepting a repudiatory breach, the parties’ existing rights 

and obligations (as at the time of the breach) are still available to the parties. 

 

• The Judge held that the fact a repudiation occurred does not restrict the Claimant from 

claiming back any money which it had overpaid the Defendant and/or challenge the 

valuations the Defendant has put forward. 

 

• The Judge reiterated the point that, if the Contractor is not given the opportunity to 

made good any defects, the amount an Employer can claim from the Contractor for 

such defects must be limited to how much it would cost the Contractor to make good 

those defects (had it been given the opportunity to). 

 

• In this case, the Judge found that the Claimant was not allowed to recover the costs of 

rectifying the defects from the Defendant because it repudiated the contract.  However, 

the Defendant was not entitled to be paid as if the works were defect free and the fact 
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5% of the works needed to be taken into account (whether this was by a repayment 

from the Defendant or a reduction in the amount the Defendant was owed). 

 

• The Judge also held that there was no basis to say that the Claimant was not entitled 

to a licence to the project document after terminating the contract under clause 22.1 of 

the Contract. 

 

• The Judge criticised the Claimant’s approach of ordering the Defendant to leave site 

when the reason for ordering this was not because of the quality of the Works but 

because the Claimant did not want to pay the Defendant any more money.  He found 

that the letter where the Claimant asked the Defendant to leave site because of the 

quality of the works was actually a repudiatory breach by the Claimant. 

 

• This demonstrates that you must be careful when alleging repudiatory breach against 

another party.  Obtain advice from an expert solicitor, such as Barton Legal. It is always 

best if you review the relevant contractual provisions that relate to termination to see if 

you can terminate a contract through the contract instead.   

 

Unexpectedly disclosing further documents during court proceedings 

Lucinda Sanford Ltd v Russell [2021] 4 WLUK 273 

Facts 

• The Claimant was the Defendant’s builder, project manager and designer in respect of 

a home refurbishment. 

 

• The Works started in 2015 and the Contract was terminated in 2018. 

 

• The Claimant brought a claim for the money it believed it was entitled to under the 

contract.  The Defendant counterclaimed, alleging that the Claimant’s delay and 

inability to complete on time had caused the contract to be determined and remedial 

costs were incurred as well. 

 

• The Defendant’s building surveyor produced a witness statement in respect of the 

defect and included various photographs of the Works, including of the roof of the 

Property. 

 

• On 24 March 2021, the Defendant disclosed over 4,000 photographs from the building 

surveyor.  On 1 April 2021, a supplemental witness statement was served from the 

building surveyor, which discussed the photographs which had been disclosed. 

 

• The Claimant argued the further disclosure and the supplemental statement should 

not be admitted.  The Defendant argued that the supplemental statement and the 

photographs disclosed were not extensive enough as to affect the trial date, the 

Defendant’s experts also confirmed they could take on board any new information 

reasonably quickly. 
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Judgment 

• The Judge held that no satisfactory explanation had been given as to why these 

photographs had not been obtained from the Building Surveyor by the time of his first 

statement. 

 

• The Judge stated that, as this related to a case where the remedial works had taken 

place before the experts had been instructed, any competent solicitor should 

interrogate those who had worked on the site before the remedial works took place 

and were taking place (such as the building surveyor). 

 

• Irrespective of these considerations, the Judge decided that the new supplemental 

witness statement did not contain any new allegations but instead added further detail 

in respect of the allegations and issues which were already agreed as being in dispute 

between the parties. 

 

• The Judge held that in the interests of serving justice in this case, the supplemental 

witness statement should be admitted as evidence.  The reasons being that the 

witness statement was only expanding on the defects, which was already a known 

issue in the case.   

 

• The Judge had no reason to believe the roof cornicing experts could not review this 

information and digest it. 

 

• However, the Claimant must be allowed the opportunity to review those photographs 

and to provide any relevant comments it had on them (mainly in respect of if they 

misrepresented the state of the roof).  The Pre-Trial Review was therefore moved from 

7 May to 14 May 2021. 

 

• Any photographs which did not relate to the roof were not allowed to be admitted.  The 

sheer volume of photographs meant it was impractical and would prejudice the 

Claimant to allow those photographs to be admitted without being given an opportunity 

to review them to their satisfaction. 

 

• The parties could arrange between them to go through the photographs and determine 

which ones related to each discipline. 

 

• The Judge also commented that the building surveyor should provide a further witness 

statement, stating that there are no other documents he intends to provide which relate 

to this project. 

 

• Overall, this case demonstrates that disclosing documents may not mean they are not 

admitted if it can be shown that the documents disclosed relate to issues which are 

already well established in the case.  A party must ensure they documents they 

disclose have been carefully selected to ensure it is not seen as providing numerous 

documents without a reason. 

 

Challenging an Arbitrator’s Decision 
 
Betamax Ltd v State Trading Corporation [2021] 6 WLUK 160 
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Facts 
 
The Claimant, Betamax, a Mauritian company, was a joint venture with a company in 
Singapore. A shipping contract (known as a contract of affreightment) governed by Mauritian 
law, had been entered into with the Defendant, State Trading Corporation. Under this, the 
Claimant was required to construct and operate a vessel to transport the Defendant’s 
petroleum products. 
 
A procurement regime was introduced in Mauritius and the parties contemplated whether this 
applied to the contract. The Claimant stated the contract was exempt and the regime did not 
apply, whereas the Defendant argued it did. If it did apply, the contract would only be valid if 
approval was obtained from the Central Procurement Board.  
 
The Claimant constructed the vessel in May 2011. However, in January 2015, the Mauritius 
government declared to terminate the contract based on the “unlawful procedure” relating to 
the contract allocation. The Defendant subsequently notified the Claimant that it would no 
longer require its services, and the Claimant terminated the contract in April 2015. 
 
The contract provided that arbitration (based on Singapore’s arbitration rules) was the 
preferred method of dispute resolution. In May 2015, the Claimant issued a notice of arbitration 
for breach of contract and claimed damages. 
 
However, the Defendant disagreed, contending the arbitrator lacked jurisdiction, the contract 
was invalid as it failed to comply with the procurement regime and the government’s decision 
to terminate the contract was a force majeure event. 
 
The arbitrator continued with the arbitration and issued a decision in June 2017 entitling the 
Claimant to damages and upholding: 

a) The arbitrator’s authority to act;  
b) The Claimant’s right to terminate; 
c) The contract was exempt from the procurement regime and is valid; and 
d) The government’s decision was not a force majeure event. 

 
The Defendant issued a court application to set aside the arbitrator’s decision on the basis the 
contract was invalid and the decision contradicted Mauritius’ public policy. The Supreme Court 
agreed with the Defendant and set aside the arbitral award. 
 
Issue 
 
The Claimant had an automatic right to appeal the Supreme Court’s decision. The Judicial 
Committee of the Privy Council (Judicial Committee) had to determine whether the 
procurement regime applied to the contract, contract was valid and if so, did it conflict with 
public policies? 
 
 
Judgment 
 
Although the Mauritian International Arbitration Act allows an arbitral award to be set aside 
where it conflicts with public policy, the Judicial Committee held the Supreme Court had 
incorrectly interpreted the procurement regime, which do not apply and had no authority to 
determine the validity of a contract, after the arbitrator had already done so.  
 
The Supreme Court’s decision was set aside, and the Claimant was entitled to damages in 
accordance with the arbitrator’s decision. 
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For further information, please see: Betamax Ltd v State Trading Corporation (Mauritius) 
[2021] UKPC 14 (14 June 2021) (bailii.org)  
 
Retention under FIDIC  
 
Shepherd Construction Ltd v Drax Power Ltd [2021] EWHC 1478 (TCC) (08 June 2021)  
 
Facts 
 
The Claimant, Shepherd Construction Ltd entered into a FIDIC Plant and Design-Build 1999 
contract with the Defendant, Drax Power Ltd to carry out conversion works relating to power 
station units. The works were split into two phases: 

1. Phase 1 - Construction works of a facility to unload and store biomass fuel; and 
2. Phase 2 – Construction works of a boiler distribution system. 

 
Works were carried out and the take-over certificates were issued for phase 1 in September 
2014 and phase 2 in July 2017. The Claimant issued a payment application requesting the 
release of retention for phase 2 works, and the Defendant intended to deduct a specific 
amount from this for rectifying the defects for phase 1. 
 
However, the Claimant argued the Defendant was not entitled to do this and an adjudication 
was issued. The adjudicator agreed with the Defendant that the contract allowed for set off 
between the two phases of works.  
 
Issue 
 
The Claimant disagreed on the basis the contract limited the Defendant’s set off or abatement 
rights, and applied to set aside the adjudicator’s decision. The issues to determine were: 

1. Under the contract, can the Defendant retain retention money due to the Claimant? 
2. If so, can the Defendant withhold money relating to defects for phase 1, even though 

the payment application concerned phase 2? 
 
Judgment 
 
The Claimant submitted a valid payment application. However, clause 14.9.6 of the contract 
states “if any work remains to be executed under Clause 11 (Defects Liability) or Clause 12 
(Tests after Completion) the Employer shall be entitled to withhold the estimated cost of this 
work until it has been executed and to deduct the same from amounts otherwise due to the 
Contractor until such time as the work is completed”. 
 
This refers to any work in general and allows the Defendant to withhold money due to the 
Claimant, irrespective of whether the work relates to phase 1 or 2. 
 
The Claimant’s application was dismissed. 
 
For further information, please see: Shepherd Construction Ltd v Drax Power Ltd [2021] 
EWHC 1478 (TCC) (08 June 2021) (bailii.org) 
 
Interpretation of Contracts during Covid-19 
 
Westminster City Council v Sports and Leisure Management Limited [2021] EWHC 98 
(TCC) 
 
Facts 

https://www.bailii.org/uk/cases/UKPC/2021/14.html
https://www.bailii.org/uk/cases/UKPC/2021/14.html
https://www.bailii.org/ew/cases/EWHC/TCC/2021/1478.html
https://www.bailii.org/ew/cases/EWHC/TCC/2021/1478.html
https://www.bailii.org/ew/cases/EWHC/TCC/2021/1478.html
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This case concerns a claim for declaratory relief to determine the true meaning of a contract 
for the provision of leisure facilities and how losses caused by coronavirus restrictions should 
be allocated.  
 
The Claimant (the Council) entered into a contract with the Defendant (Sports and Leisure 
Management Limited, “SLM”) in 2016. SLM were the contractors and were to: 

1. Operate and oversee leisure facilities for the Claimant; and 
2. Pay a management fee to the Claimant, in return for a specific amount of revenue 

generated by the facilities.  
 
The restrictions caused by the 2020 pandemic meant the leisure facilities were either operating 
at a limited capacity or not open at all, and resulted in a loss of revenue for SLM.  
 
Clause 39 of the contract included provisions relating to a change in law and differentiated 
between the different types. Given the restrictions were not foreseeable at the time the 
contract was executed, they amounted to a Specific Change in the Law and thus, a Qualifying 
Change to the Law.  
 
Issue 
 
The issue was the allocation of risk for loss of profit and the court had to determine the correct 
interpretation of this under the contract.   
 
The Defendant argued that under clause 37, such a change should result in a change in the 
financial terms of the contract and the management fee becoming less than zero and payable 
by the Claimant to the Defendant. 
 
However, the Claimant argued that though this was a Qualifying Change in Law, it did not 
require them to reduce the management fee nor make any payment to the Defendant. 
 
 
 
 
 
Judgment  
 
Mr Justice Kerr upon considering the submissions from both parties held the correct 
interpretation of the contract required the parties to operate the clause 37 process, following 
the Specific Change in Law.  
 
He further held that the financial implication of the Specific Change in Law cannot result in the 
management fee becoming less than zero and cannot therefore be payable to the Defendant. 
However, it can include a reduction as far as zero or a lump sum payment to the Defendant 
by the Claimant.  
 
The declaration the Claimant applied for was granted on this basis. 
 
For further information, please see: Westminster City Council v Sports And Leisure 
Management Ltd [2021] EWHC 98 (TCC) (22 January 2021) (bailii.org)  
 
Summary Judgement – Adjudicator jurisdiction and Claim for Adjudicator’s fees  
 
Davies & Davies Associates Ltd v Steve Ward Services (UK) Ltd [2021] EWHC 1337 
(TCC) (19 May 2021)  

https://www.bailii.org/ew/cases/EWHC/TCC/2021/98.html
https://www.bailii.org/ew/cases/EWHC/TCC/2021/98.html
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This case concerns a claim to enforce payment of an adjudicator’s fee arising from an 
adjudication in which the adjudicator resigned prior to issuing a decision. In this case, the court 
considered in which circumstances an adjudicator’s fees are payable or are not payable.  
 
Facts 
 
On 15 September 2020, Mr. Davis was nominated to act as the Adjudicator in an adjudication 
brought by the Defendant against Bhavishya Investment Ltd (“BIL”). This was the first of two 
adjudications.  
 
On the same date, the adjudicator wrote to the parties by post and email, providing directions 
and copies of his terms and conditions. Neither party objected to those terms and conditions.  
 
By email dated 21 September 2020, the adjudicator resigned as the request for nomination of 
an adjudicator was made before the Notice of Adjudication had been issued. The adjudicator 
issued an invoice and was paid by the Defendant.  
 
Following the service of the Notice on BIL, on 22 September 2020, the Defendant made 
another request to RICS for the nomination of an adjudicator under the Scheme and Model 
Procedure.  
 
On 23 September 2020, Mr Davis was nominated by RICS to act as an adjudicator in relation 
to the same dispute. The adjudicator provided his terms and conditions by letter and email to 
the parties and again there was no objection to his terms and conditions.  
 
The Response was received on 8 October 2020 and the Reply was received on 15 October 
2020. However, the adjudicator could not issue a Decision in relation to the contractual rights 
of one of the contracting parties in an adjudication where the other contracting party was not 
a party to the process. As the adjudication had been started against the wrong responding 
party, the adjudicator concluded that he lacked jurisdiction and resigned.  The adjudicator 
issued an invoice to the Defendant and the Defendant refused to pay on the ground that the 
adjudicator had committed a repudiatory breach of his contract. The claimant sited the Court 
of Appeal decision in PC Harrington Contractors Limited v Systech International Limited [2012] 
EWCA Civ 1371. 
 
Judgment  
 
Mr Roger ter Haar QC, held that the adjudicator could take the initiative in ascertaining the 
facts and law to determine the dispute, (Scheme Part 1 para 13), but it would have been wiser 
for the adjudicator to raise such matters with the parties. Nevertheless, the adjudicator acted 
in accordance with what he considered was his duty to the parties (para 12 of the Scheme) 
and there was no breach of his terms of engagement, since paragraph 9(1) of the Scheme 
allows the adjudicator to resign at any time. At the time when the adjudicator resigned, there 
was no dispute as to his jurisdiction or as to the identity of the contracting parties.  
 
Upon assessing the adjudicator’s terms and conditions, the judge held that the adjudicator 
was entitled to be paid for the work done by him. Further, it was held that the adjudicator could 
rely on the PC Harrington v Systech clause and there was no bad faith, and the clause satisfied 
the Unfair Contract Terms Act 1977 reasonableness test. The Judge in paragraph 85 of the 
decision held that “the Defendant could have rejected the terms (and sought a different 
adjudicator), but instead accepted them not once but twice: on each occasion the Defendant 
was represented by solicitors with enormous experience and expertise in respect of 
adjudications”. 
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For further information, please see: Davies & Davies Associates Ltd v Steve Ward Services (UK) 
Ltd [2021] EWHC 1337 (TCC) (19 May 2021) (bailii.org)  
 
Judicial Review – application for further information and specific disclosure under CPR 
rules.  
 
Good Law Project Ltd v Secretary of State for Health And Social Care [2021] EWHC 1237 
(TCC) (29 April 2021) 
 
Facts 
 
This was an application made by the Claimants, seeking the following orders;  

1. For further information under CPR 18, as set out in schedule A of the order; and  
2. For specific disclosures under CPR 31.12, to identify documents that falls with the 

classes of documents set out in schedule B of the order.  
 
The application was heard by Mrs Justice O’Farrell and the proceedings before the court 
concerned challenges by way of judicial review, to contracts awarded by the defendant for the 
supply of PPE, from the interested parties.  
 
The claimants’ position was that the information provided through the defendant’s evidence, 
have been supplied very late and incomplete and in the absence of additional information and 
documents, the claimants were unable to interrogate and respond to the defendant’s evidence.  
 
The defendant’s position was that requests for information and documents were made at a 
very late stage. No orders for standard disclosure on a standard basis was made by the court 
or sought by the claimants and the claimants’ requests at this stage would increase the costs 
and derail the timetable for the trial.  
 
Judgment  
 
Mrs Justice O’Farrell, upon considering the tests of CPR 18.1 and CPR 31.12, assessed each 
request made by the claimants and granted orders for searches to be carried out against items 
numbered 1-2 and 6-7 as set out in Schedule B of the order. The court held that no orders 
were needed, for items numbered 3-5 and 8-20 as sufficient information/documentation was 
previously disclosed and/or were provided as part of this application.  
 
For further information, please see: Good Law Project Ltd v Secretary of State for Health And 

Social Care [2021] EWHC 1237 (TCC) (29 April 2021) (bailii.org) 

https://www.bailii.org/ew/cases/EWHC/TCC/2021/1337.html
https://www.bailii.org/ew/cases/EWHC/TCC/2021/1337.html
https://www.bailii.org/ew/cases/EWHC/TCC/2021/1237.html
https://www.bailii.org/ew/cases/EWHC/TCC/2021/1237.html

