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The rules on witness statements under Practice Direction 57AC 

Mad Atelier International BV v Manes [2021] EWHC 1899 (Comm)  

The Defendant brought an application to strike out passages of the Claimant’s witness 

statements on the basis that they contained statements of opinion relating to the financial 

position of the company. The expert report contained references to these statements. 

The Defendant contended that under the new Practice Direction 57AC on Trial Witness 

Statements in the Business and Property Courts, statements of opinion are prohibited. 

This Direction states that statements should: 

• contain only evidence as to matters of fact; 

• contain only evidence which the witness would be asked to give at trial; 

• not seek to argue the case; 

• take the court through documents in the case and; 

• not include commentary on documents or other evidence. 

 

Decision 

Sir Michael Burton GBE in the High Court refused the Defendant’s application on the basis 

that the new Practice Direction does not change the law as to admissibility of evidence nor 

does it overrule the direction of previous authorities. 

It was established that witnesses may be able to give opinion evidence relating to the factual 

evidence they provide, particularly if they have relevant experience. This is particularly the 

case when detailing a hypothetical scenario.  

In these circumstances the court will consider that such witnesses are not independent and 

their evidence must be tested by reference to cogency and weight.  

Burton also confirmed that the Claimant would have inevitably given instructions to its experts 

which would have referred to the witness statements. The fact that the witness statements 

were directly referenced in the report actually meant that there was greater transparency and 

allowed the Defendant’s Counsel to cross-examine the witnesses 

 

Breach of expert’s duties 

Dana UK Axle Ltd v Freudenberg Fst GmbH [2021] EWHC 1751 (TCC) (28 June 2021)  

This was a claim for the alleged premature failure of pinion seals manufactured by the 

Defendant.  

The Defendant served its expert report 8 days late which Dana indicated it would not object to 

on the basis that defects in expert reports were rectified. 

The defects in the reports were as followed: 

•  The report failed to identify documents relied upon contrary to Practice Direction 35 and 

Dana faced difficulties in obtaining disclosure of these documents from FST; 

• 2 experts’ report revealed they had undertaken site visits to factories operated by FST, but 

these had taken place without notice to Dana. No notes or photographs were taken from 

these visits; 

• The sources of data were not always provided in the reports. 
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O’Farrell J granted relief from sanctions and allowed FST to rely on the reports, on the basis 

that revised reports were filed and served, all documents and sources were disclosed and 

details of all information provided to FST’s experts were disclosed. 

FST served two revised reports but did the third report was not updated. 

In April 2021 Dana posed CPR 35 questions to the experts and further disclosure was then 

provided including documents referred to in the earlier reports. 

Dana argued that the FMT had failed to comply with the PTR order and CPR 35 

Decision: 

Joanna Smith J held that FST and its experts conducted a “serious and unexplained breach” 

of the PTR order.  

On "careful analysis", she was inclined to agree that the breach of the PTR order “was unlikely 

to have been inadvertent” because if FST had complied with the PTR and disclosed the extent 

of the unrecorded communications with FST and their expert, this would likely have revealed 

multiple further breaches of CPR 35.  

 

Repudiation 

Cartwright Pond Ltd v Wild [2021] EWHC 1600 (TCC) (11 June 2021) 

This was a claim by the Claimant for wrongful repudiation of the contract by the Defendant, 

entitling them to the balance of the contract price. 

The Defendant contended that the conduct of the Claimant was repudiatory on the basis of 

delay and defective workmanship and that she should be entitled to delay-related losses and 

the costs of completing outstanding works.  

Decision 

HHJ Stephen Davies found as a starting point that there was a “contractual obligation upon 

the claimant to start on 9 July 2018 and finish within 14 weeks by 12 October 2018”. 

The Claimant admitted that it did not complete at that date or anywhere near it.  

The Defendant had varied the area of tiling and change the size and thickness of the tiles. 

HHJ Stephen Davies found that although this did lead to some delay, the overall delay of 10 

weeks in relation was unreasonable and that this could not explain the delays in relation to the 

rest of the works.  

However, as a caveat to this, the judge also found that the Claimant could not be held legally 

responsible for failing to chase suppliers when the Defendant had failed to specify what she 

wanted.  On this basis the Defendant’s case on delay was substantially rejected, and it was 

found that overall, the Claimant acted with reasonable diligence given the circumstances. 

The judge was satisfied that the Defendant’s failure, from 25 February 2019, either to permit 

the Claimant to return to site to continue with the works or to confirm that she was willing to 

do so, was undoubtedly a repudiatory breach of her obligation as employer which the claimant 

was entitled to and did accept on 20 March 2019. 
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Timberbrook Ltd v Grant Leisure Group Ltd [2021] EWHC 1905 (TCC) (16 July 2021) 

The Defendant owns and operates Blackpool Zoo.  

In January 2013 the Defendant engaged the Claimant to demolish and replace an orangutan 

facility at Blackpool Zoo for the sum of £508,576.00 net of VAT.  

The engagement was terminated by the Defendant's letter of 12th June 2013, and the 

Claimant claimed the value of the work completed to the date of termination and the sums in 

respect of variations and/or additional works.  

The Claimant went into liquidation in January 2014. 

The Defendant counterclaimed the outstanding sum on the basis that damages were caused 

by the delayed performance of the works, defective workmanship and the need to engage a 

different contractor to complete the installation.   

The Defendant accepted that in the light of the Claimant's liquidation the Counterclaim would 

operate only as a set off and even if successful, would not result in a monetary judgment in 

the Defendant's favour. 

Decision 

HH Judge Eyre QC found that, although the Defendant's action in terminating the Contract 

prevented the Claimant from performing further works and led to the incurrence of costs, the 

Defendant was not acting wrongfully by doing so, and was exercising an express contractual 

right.  

The right could only be exercised in specific circumstances (per the contract) and required 

four weeks’ notice to be given, the Defendant complied with these terms and as such there 

was nothing contrary to public policy in such an arrangement. 

Regardless of this point, the Claimant had failed to establish what sum was due and that failure 

was “fatal” to the claim. The onus was on the Claimant to show the work which had been done 

over and above that which had already been remunerated under the contract by the Claimant’s 

invoice (which the Defendant had previously paid) and to establish a reasonable sum due for 

labour and materials. 

Amended Particulars of Claim 

DR Jones Yeovil Ltd v Drayton Beaumont Services Ltd [2021] EWHC 1971 (TCC) (19 

July 2021) 

This related to an application by the Claimant to reamend their Particulars of Claim to include 

further claims. 

The Claimant commenced proceedings against the Defendant for defective and incomplete 

works which caused them loss and damage and costs.  

The Claimant initially amended their Particulars of Claim in December 2017, adding a claim to 

recover losses relating to their successful adjudication by against the Defendant.  

In the Defence and Counterclaim, the Defendant claimed it was entitled to suspend works due 

to non-payment and although it admitted its works were incomplete, it argued that these were 

only in a few minor respects and which were due to the last-minute decision by the Claimant 

to convert the property into a neurological unit.  

The Defendant also alleged that it was underpaid by the Claimant.  
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By an Application Notice dated 23 March 2021 the Claimant sought permission to re-amend 

its Particulars of Claim, which the Defendant opposed, arguing that the amendments were 

statute-barred or alternatively, out of time.  

The new claims by the Claimant were introduction of the following arguments: 

(a) allegations the Defendant was responsible for any design defects in the fire dampers ("the 

Damper Design Claim") and 

(b) allegations the Defendant was responsible for any lack of fire-stopping to the pipework 

("the Pipework Fire-Stopping Claim"). 

Decision 

HHJ Russen QC did not consider the timing of the amendment application to be of any real 

significance as the previous judgment allowing for the initial amendment of the Particulars of 

Claim, operated “as a re-set” in the litigation. Following that judgment, the parties justified the 

need for a further CMC at which further pre-trial directions were be made, and this application 

was made within the deadline agreed by the parties so could not be considered late.  

The Damper Design Claim 

The Claimant argued that the Defendant is a specialist in M&E engineering, design and 

construction and assumed responsibility for the design and/or specification of the dampers 

and/or had a duty to warn if that specification was defective. 

HHJ Russen QC found that the Defendant was right to argue that their only obligations under 

the Sub-Contract were to supply and fit and that they had no duty to warn.  

The Pipework Fire-Stopping Claim 

The Claimant's case was that the Defendant had installed the pipework and was responsible 

for the fire-stopping of that pipework 

On the basis of the Claimant’s evidence, a distinction was able to be drawn as to the 

difference in the role of the Defendant and manufacturer and as such HHJ Russen QC was 

able to find the Claimant had a good arguable case that the Defendant had a wide scope of 

fire-stopping duties. The claim therefore was found to have a real prospect of success and 

could be admitted. 

 

Bop-Me Ltd v Secretary of State for Health and Social Care (Rev 1) [2021] EWHC 1817 

(TCC) (05 July 2021) 

This application was brought by the Claimant, seeking permission to rely on expert evidence 

in procurement proceedings.  

The subject matter of the procurement concerns award of a contract for the supply of PPE 

(type IIR face masks) to the Defendant. The allegations are that the Defendant is in breach 

of Regulation 26 of the Public Contract Regulations 2015, including failure to advertise, 

failure to allow competition and the use of so called “VIP Lane” for preferred suppliers. 

These allegations are denied by the Defendant.  

The above allegations will be heard at the trial, which is listed to take place in April 2022.  
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Within this application, the Claimant asked for Court’s permission to rely on expert evidence 

both at the hearing and in its subsequent written submissions for the following four 

areas/issues: 

1. Whether suppliers of CE-marked products falling within the same category of 

products as those offered by the Claimant (i.e. Class I medical devices within the 

meaning of Council Directive 93/42/EEC) should provide purchasers with a Quality 

Management System Certificate ("QMSC"), or whether the provision of a Declaration 

of Conformity self-certifying the existence of a QMS is sufficient. 

2. Whether a Declaration of Conformity should state on its face the precise product to 

which it applies. 

3. Whether suppliers of CE-marked products falling within the same category of 

products as those offered by the Claimant (i.e. Class I medical devices within the 

meaning of Council Directive 93/42/EEC) are required to provide purchasers with 

testing reports or conformity assessments provided by third party testing houses. 

4. What the contents of a testing report evidencing compliance with BS EN 14683 

should include. 

The Defendant contended that none of the above four areas/issues are appropriate for 

expert evidence.  

Decision  

Mr Justice Fraser stated that permission for expert evidence is rarely given in procurement 

cases, unless it is required to assist the Court in understanding the technical subject matter. 

In his view the technical subject matter of this case is not so complex that explanatory expert 

evidence is required. 

However, upon exploring the four issues raised by the Claimant, he held that issues 1- 4 are 

matters of interpretation, construction and consideration of relevant directive (Council 

Directive 93/42/EEC) and therefore expert evidence would not be admissible in any event. 

Issue 4 requires the Court to consider whether the testing reports were compliant. The 

Claimant’s offer was rejected by the Defendant as it failed to provide a testing report which 

particularised the testing values. The Claimant’s case is that that the relevant British 

Standard, does not prescribe to the contents of a testing report. If the Claimant is right, the 

Court cannot conclude what technical information should be included in a testing report and 

how. Therefore, it would need an expert to assist the Court to determine whether or not the 

Defendant was entitled to conclude that the Claimant’s offer defective.  

 

Application to set aside the arbitration award  

Meher v K&K Real Estate Development Ltd [2021] EWHC 1793 (TCC) (01 July 2021) 

This case concerns two applications brought by K&K before Mr Roger ter Haar QC. The first 

application was for a final charging order arising out of a judgment which Mr Haar QC 

handed down in the case of HT-2020-000445, enforcing arbitration awards in K&K ‘s favour. 

The second application was made to strike out proceedings brought by Mr Meher to set 

aside the arbitration awards.  

 



Construction Law Leaders- Arbitration  
 

 
7 

Please note, this document is for educational purposes only.  This document should not be relied on as legal advice.  Barton Legal do not make 
any representations as to the legal validity of this document and any claims that this is legal advice will be unsubstantiated. 

Both applications were heard by Mr Haar QC on 11 June 2021remotely, against Mr Meher’s 

wishes as the Court was satisfied that this process did not disadvantage him so as to make 

a remote hearing unjust. Having heard both parties, Mr Haar QC, gave a short judgement 

refusing to grant extension of time to seek to set aside the arbitration awards and further 

agreed to L&K’s application to strikeout the proceedings brought by Mr Meher. After Mr Haar 

QC dealt with the formalities of the application and made an order, K&K started to make its 

application in respect of costs. At this stage, Mr Meher’s internet connection failed and Mr 

Haar QC proceeded with the application on paper.  

The remaining issues concerned whether K&K should receive the costs of its second 

application. The Judge had submissions from K&K, but not from Mr Meher.  

Decision  

Mr Haar QC, held that, K&K as the successful party is entitled to the award of costs. Such 

costs should be summarily assessed, be limited to £11,000 and subject to Mr Meher 

applying to seek to set aside the matters dealt with in written judgement within 14 days of the 

formal handing down of this judgement.  

 

Jurisdiction – can the Court allow a party to change expert witness? 

Rogerson (t/a Cottesmore Hotel, Golf and Country Club) v Eco Top Heat & Power Ltd 

[2021] EWHC 1807 (TCC) (02 July 2021) 

This application concerns the jurisdiction which permits the Court to allow a party to change 

its expert witness (including reports prepared by a prior expert), upon the terms which can 

include disclosure of materials. The key question before the Court was “how far back in time 

the jurisdiction can reach?”.  

The allegation raised by the Claimants was that the Defendant caused a fire at the 

Claimant’s premises by disposing a cigarette or by the use of an angle grinder. The claim for 

damages was for a sum of £7,642.450, comprising material damage and business 

interruption losses.  

The Defendant denies that the fire was caused by a cigarette or by the use of angle grinder.  

The Claim Form was issued on 11 August 2020. In the lead up to the CCMC, the Defendant 

sought permission to rely on an expert witness. The Claimant noted that this was a 

replacement for a prior expert, but did not oppose the direction sought to rely on the 

evidence of the new expert. However, the Claimant submitted that if the Defendant was to 

be granted permission to use this expert, then conditions should be imposed within the 

Directions, in relation to the discourse of certain documents. The Claimant’s case was that 

this was a clear case of expert-shopping.  

Decision  

Before reaching her decision, Mrs Justice Jefford, assessed and considered the legal 

principles, established within the following cases in relation to the change of expert; 

 

1. Beck v Ministry of Defence [2005] 1 WLR 2206 CA; 

2. Vasilious v Hajigeorgious [2005] 1 WLR 2195 CA, paragraphs 29 and 30; 
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3.  Edwards Tubb v JD Wetherspoon plc [2011] 1 WLR 1373 CA, paragraph 11, 25, 27, 

30 and 31; 

4. BMG (Mansfield) Ltd v Galliford Try Construction Ltd [2013] EWHC 3183, paragraphs 

29, 33, 37 and 38; 

5. Coyne v Morgan [2016] BLR 491, paragraph 31, 32 and 33; 

6. Allen Tod Architecture Ltd v Capita Property and Infrastructure [2016] BLR 592 TCC, 

paragraphs 41 and 42; 

7. Vilca v Xstrata Ltd [2017] BLR 460, QBD, paragraphs 25, 27, 32; and  

8. Murray v Devenish [2017] EWCA Civ 1016, CA, paragraphs 15 and 16.  

Upon exploring the principles laid down within the above cases (see paragraphs 22 – 49 of 

the Decision), Mrs Justice Jefford was satisfied that the current application succeeded in 

principle and concluded that pursuant to CPR 35.4, the Defendant may rely upon the 

evidence of the new expert on condition that the Defendant provides disclosure of Keoghs 

(Defendant’s solicitors) attendance note of 2 October 2018 to the extent that it sets out or 

refer to views expressed by the first expert on causation.  

The Claimant was awarded its costs for dealing with this application in the sum of £32,000 

which were summarily assessed by consent.  

 

Challenging the decision of Arbitral Tribunal  

Schenker (Thai) Ltd v Shell Company of Thailand Ltd [2021] EWHC 1730 (TCC) (24 

June 2021)  

This case concerns an arbitration claim by which the Claimant challenged the decision dated 

18 November 2019 of an arbitral tribunal (“Tribunal”), on the basis that the tribunal had no 

jurisdiction to determine a claim made by the Defendant in LCIA Arbitration No. 194263.  

Dispute and LCIA arbitration proceedings   

The Claimant is a logistic service provider and the Defendant is a producer, supplier and 

seller of petroleum and other oils. The dispute between the parties arose out of customs 

services provided by the Claimants for the Defendant.  

The allegations were that the Claimant were engaged by the Defendant to perform customs 

services in respect of a shipment, including making a refund claim for that specific shipment. 

The Claimant failed to perform this service properly and promptly, due to which a refund was 

not received by the Defendant. 

The Defendant commenced LCIA Arbitration on 20 March 2019 to recover the loss suffered 

as a result of not receiving the refund. The Claimant immediately disputed the jurisdiction of 

the Tribunal.  

The Tribunal issued a decision on 18 November 2019 declaring that it had jurisdiction to 

decide the claim, as the purchase contract between the parties contained an arbitration 

clause which covered the relevant services.  
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Arbitration Claim  

The Claimant disagreed with the Tribunal’s Decision and issued this arbitration claim on 16 

December 2019.  

The Defendant position was that the Claimant was engaged to perform the custom services 

pursuant to a purchase contract made between the parties on 1 October 2013. The 

purchase contract included general terms, including an arbitration clause.  

The Claimant position was they entered into a separate, ad hoc contract (a quotation dated 

22 August 2017) for the purpose of the custom services in respect of the relevant shipment. 

The Claimant submitted that this quotation was issued because the re-export services 

instructed in respect of the shipment were outside the scope of the purchase contract.  

The question before the Court was, whether there was a valid arbitration agreement in 

respect of the dispute between the parties arising out of those services that been referred to 

arbitration and whether the relevant custom service in relation to the relevant shipment were 

carried out pursuant to the terms and conditions set out within the purchase contract or the 

quotation.  

Decision  

Upon hearing the submissions made by the parties’ leading counsel and upon considering 

the evidence disclosed before the Court, Mrs Justice O’Farrell, found that the quotation was 

issued weeks after the Claimant had commenced performing the re-export services and the 

purpose of the quotation was to provide rates and prices for activities identified in the Rate 

Sheet. The quotation was never accepted by the Defendant and it was rather treated as the 

basis for discussion and agreement on the fees to be paid. The invoices paid by the 

Defendant in respect of the custom services, made specific reference to the purchase orders 

issued under the purchase contract.  

It was held that the payment made by the Defendant was consistent with those services 

falling within the scope of the purchase contract, rather than the quotation. The Claimant 

was engaged by the Defendant to perform customs services, pursuant to the purchase 

contract, not the quotation and the purchase contract contained a valid arbitration clause. 

Therefore, the Tribunal had jurisdiction to determine the dispute referred and its decision 

was correct 

 

 


