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Construction Law 2022 – brief update  

1. The Building Safety Act 2022 (“BSA”) received Royal Assent in April 2022 and had made a few 
key changes, including new limitation period for Defective Premises Act 1972 (“DPA 1972”) has 
been introduced: 
 

• 15 years prospectively for claims under DPA 1972 section 1 or 2A 

• 30 years retrospectively for claims under DPA 1972 section 1 (only).  
 

 The Act introduces new provisions that will affect our line of work including:  

• Extension of limitation periods for bringing a claim under construction law to 15 years 
for prospective claims and 30 years for retrospective claims under certain types of 
claims; 

• New safety obligations; 

• New definitions of high-risk buildings; 

• New Build Home Warranty statutory obligation;  

• Gateway regime; 

• Building safety levy. 
 

See our summary of the new Act here 

https://www.bartonlegal.com/cms/document/building-safety-act-2022.pdf 

 

2. The Law Commission is consulting on reforms to the Arbitration Act 1996. 

 

3. An injunction has been secured by HS2 to stop protesters from disrupting work to deliver the 
railway across the route from London to Crewe via Birmingham.  
 

4. NEC has introduced a new secondary option X29 for inclusion in NEC4, related to Climate 
Change.  
 

5. The Government has announced plans to replace GDPR with a new simplified UK data 
protection regime. 

 

Solutions 4 North Tyneside Ltd v Galliford Try Building 2014 Ltd [2022] EWHC 2372 (TCC) (21 

September 2022)  

Background  

The dispute arises out of a PFI project which involved 26 facilities which contained 24 to 45 flats to 

shelter elderly people.  

The works were to be carried out in two phases: 

1. Design and Construction phase: the demolition and replacement of ten of the buildings known 
as the “the New Build Dwellings” and the refurbishment of the other sixteen known as “the 
Refurbishment Dwellings”.  

2. The Facilities Management phase: the maintenance and management of the buildings after 

their construction or refreshment.  

The dispute relates to the Refurbishment Dwellings. 

The Claimant submitted that defects in the roofs of the Refurbishment Dwellings emerged in mid-2018 

and that the Defendant is liable for the rectification of these defects. The Court was asked “to have the 

proper construction of the material terms of the Construction Sub-Contract to resolve the dispute” 

 

 

https://www.bartonlegal.com/cms/document/building-safety-act-2022.pdf
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The Claimant’s case was that the Defendant was required under the contract to ensure the 

Refurbishment Dwellings had a design life of the required duration (60 years as at the date of the 

certificate of availability) and were capable of residual life expectancy at 2042.  

The Defendant’s case was that its obligation was to ensure the refurbishment work met the stated 

requirement at the date of the certificate of availability and that there was no obligation as to the future 

life expectancy of the properties. 

Judgment  

This case was heard by Mr Justice Eyre and he found that the interpretation of the Defendant was 

substantially correct. It was held that the Defendant was involved to refurbish dwellings and when those 

works had been completed, the Defendant’s involvement came to an end. The Claimant was 

answerable to the Council in respect of the condition and residual life of the dwellings as at the end of 

the project.  

Mr Justice Eyre further added that: 

“Bringing an existing building up to a sound standard is different from putting it into a condition 

such that it will not need further significant refurbishment and potentially replacement as it ages 

during the lifetime of the Project.  

A building and its structural components can be in a sound condition in 2017 even if it can 

confidently be predicted that it or some of those components will have come to the end of its or 

their life at some point between 2017 and 2042.  

In that regard it is significant that the Availability Standard in relation to "Structure and Building 

Fabric" for both the Refurbishment Dwellings and the New Build Dwellings is in the following 

generalised terms: 

The Area shall be fit for human habitation with permanent structural elements, building fabric 

and communal area floor coverings present, in sufficiently good order and not demonstrating 

failure or damage which materially or adversely affects use of the Site". 

Goldberg London Ltd v Primelodge Developments Ltd [2022] EWHC 2430 (TCC) (03 October 

2022) 

Application by the Defendant (D) for summary judgment in respect of: 

(a) the claim by the Claimant (C) Goldberg London Limited ("GLL"), and  

(b) PDL's counterclaim against GLL 

Background: 

GLL and PDL were parties to a joint venture agreement dated 17 November 2015 ("the JVA"), under 

which C would develop land at 41 Trinity Close, London ("the Property"), and the resulting proceeds of 

sale would be distributed according to the agreement.   

The Property was developed into flats in July 2019 which were all let out but not sold. 

The JVA provided that various sums be paid out of the sale proceeds of the flats, before profits were 

distributed to the parties. 

A dispute then ensued as to whether the flats should be sold and how to proceeds should be distributed. 

Under a previous claim, Deputy Master Arkush granted summary judgment in favour of the C, finding 

that the JVA was valid and binding (despite arguments by the D that it was not) and made the following 

declaration on the sale proceeds: 
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"The Claimant is entitled to be paid 50% of the profits of the proceeds of sale of each dwelling, 

alternatively of the property, such profits to be calculated after deducting from the proceeds of 

sale the sums set out in clause 7 of the Agreement, subject to a cap of £4m in respect of any 

deduction permitted for repayment of the Development Loan." 

The C was also given the right to enter and take possession of the Property, following a further order 

of the Court granting it possession. 

The Deputy Master made orders for specific performance, including requiring disclosure of accounting 

information relating to the Property and an obligation to grant the D a 50% shareholding in the C. 

The D was refused permission to appeal the Order except in relation to challenging the distribution of 

sale proceeds for which an oral permission hearing had been directed.  

Before the hearing could take place, the application for permission to appeal was withdrawn under the 

terms of a Consent Order dated 20 December 2019. The terms of the schedule to the Consent Order 

included acceptance by the parties that neither had any cause of action in matters relating to the JVA. 

The D did not comply with the Order, which led to the share transfer being ordered by the Deputy 

Master. 

Legal Principles: 

It is common ground that the court should apply the test set out in Easyair Limited (t/a Openair) v Opal 

Telecom Limited [2009] EWHC 339 (Ch), when considering the summary judgment application: 

1. Whether the party has a "realistic" as opposed to a "fanciful" prospect of success: Swain v 

Hillman [2001] 2 All ER 91; 

2. A "realistic" claim is one that carries some degree of conviction. This means a claim that is 

more than merely arguable: ED & F Man Liquid Products v Patel [2003] EWCA Civ 472; 

3. In reaching its conclusion the court must not conduct a "mini-trial": Swain v Hillman; 

4. Does not mean that the court must take at face value and without analysis everything that a 

claimant says in his statements before the court. ED & F Man Liquid Products v Patel; 

5. However, in reaching its conclusion the court must take into account not only the evidence 

actually placed before it on the application for summary judgment, but also the evidence that 

can reasonably be expected to be available at trial: Royal Brompton Hospital NHS Trust v 

Hammond (No 5) [2001] EWCA Civ 550; 

6. Although a case may turn out at trial not to be complicated, it does not mean that it should be 

decided without a fuller investigation into the facts than is possible or permissible on summary 

judgment: Doncaster Pharmaceuticals Group Ltd v Bolton Pharmaceutical Co 100 Ltd [2007] 

FSR 63; 

7. On the other hand, it is not uncommon for an application under Part 24 to give rise to a short 

point of law or construction and, if the court is satisfied it has all the necessary evidence to 

make a proper determination, and parties have had an adequate opportunity to address it in 

argument, the court “should grasp the nettle and decide it”. 

8. The reason is for this is simple: if a party's case is bad in law, he will have no real prospect of 

succeeding on his claim/successfully defending the claim against him. Similarly, if the 

applicant's case is bad in law, the sooner this is determined, the better. 

Judgment on the claim 

The judge found that it would not be permissible for a Court at the trial to re-open the question of 

interpreting clause 7 which had been determined by Deputy Master Arkush. Accordingly, the Order is 

binding on the parties and could not be undermined by the D commencing fresh proceedings in the 

TCC. 

Judgment on the Counterclaim 

The judge accepted “without hesitation” that the JVA provides for both the development of the property 

and its subsequent sale and therefore ordered summary judgment on this ground. 
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He however refused to grant summary judgment to the counterclaim which sought a further declaration 

on the method of distributing the assets, as he was hesitant to revisit or re-state the declaration made 

by Deputy Master Arkush, at the instigation of a party which placed emphasis upon the finality of that 

declaration.  

 
Guest and another (Appellants) v Guest (Respondent) [2020] EWCA Civ 387 (Supreme Court)  
 
Facts  
 

• This case is in relation to a Dairy farm owned by the Guest family and the right to the inheritance 
of that farm by the eldest son. One of the sons, Andrew (Respondent) was promised a sufficient 
part of the farm by his father, David (Appellant), as an inheritance to enable him to operate a 
farming business tenancy.  

• On the basis of this promise Andrew worked for many years on the farm working on low wages 
and working in a farm cottage in the expectation he would receive said inheritance.  

• Andrew and his father fell out many years later resulted in David changing his will to exclude 
any entitlement Andrew had to the farm therefore breaking his promise.  

• David and Josephine Guest are still alive, however when Andrew found out above the change 
in the will, he brought a claim under promissory estoppel against his parents. It was found in 
High Court that his parents were liable for breaking the express promise that was made, and 
that they should pay Andrew 50% of the value of Trump Farm and 40% of the value of the 
Freehold land and buildings at Tump Farm worth a total of £1.3 million. 

• The case was appealed on the basis that Andrew should only be paid that which he had earned 
whilst working at the farm and that they should not be required to sell the farm, however this 
was dismissed in favour of the decision made by the High Court.  

• This case made its way to the Supreme court on this issue, who then had to decide whether 
such a drastic remedy was just and equitable where it would involve the sale of both the farm 
and land.  

 
Judgment  
 

• Lord Briggs, Lady Arden and Lady Rose all agreed that the appeal should be allowed in part, 
in-so-far as that substitutes are made of either putting the farm into a trust in favour of their 
children split equally, or by paying compensation to Andrew immediately but with a reduction 
in value to reflect the earlier than anticipated receipt.  

• The parents were given the entitlement to choose between those two options.  
 
Reasoning  
 

• Lord Briggs identified that the purpose of the doctrine of promissory estoppel was to “prevent 
or to compensate for the unconscionability of a person going back on a promise upon which 
another person has relied to their detriment.” (Paragraph 61) 

• Lord Briggs provided a useful commentary on how although remedies for a repudiatory breach 
of promissory estoppel usually involve the enforcement of that promise, this case was not so 
straightforward as the remedy should not be out of proportion to the detriment suffered without 
good reason. In finding a proportionate remedy it is sensible to look at alternative remedies that 
can supply justice given the specific circumstances.  

• Whilst it was found that the High Court was correct in its findings, not enough of a deduction 
was made in relation to the early inheritance.  

 
What does this mean going forward?  
 

• This shows that in cases where promises are repudiated before they are to take effect as in 
this case, the courts have a wider discretion as to implementing alternative remedies when 
applying the doctrine of promissory estoppel in enforcing the promise made.  


