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Enforcement of Adjudicator’s Decision – dispute under two separate contracts  

Delta Fabrication & Glazing Ltd v Watkin Jones & Son Ltd [2021] EWHC 1034 (TCC) (30 April 

2021) 

The Claimant made a summary judgment application to enforce an Adjudicator’s decision under the 

HGCRA 1996. The Defendant resisted the application on the basis that the Adjudicator did not have 

jurisdiction because the Claimant had referred disputes under two separate contracts to the Adjudicator 

in the same adjudication.  

The Defendant raised jurisdictional objection to the adjudication at the outset, but the Adjudicator 

reached the non-binding decision that he had jurisdiction. The parties agreed that they entered into two 

separate contracts and that if the Referral did concern disputes under two separate contracts, the 

Adjudicator did not have jurisdiction and the award should not be enforced.  

The Claimant submitted that the Adjudicator’s award was valid on the basis that; 

1. the parties, by their conduct agreed to vary the contracts (amalgamate the contract as one), in 
the way they dealt with payment applications; 

2. if the parties’ conduct did not amount to a variation, it had the effect of amalgamating the 
contracts into one contract for the purposes of the HGCRA 1996; and  

3. Watkin is estopped from denying that there is a single contract within the meaning of HGCRA 
1996.  

 

The Claimant’s witness stated in his evidence: 

"After the 12 February 2020 payment notice, we assumed that the Defendant wanted our payment 

applications to be combined so that is what we did for each payment application from February 2020 

(pages 27 to 30) onwards. Each and every payment notice that the Defendant issued thereafter was a 

combined document." 

The Defendant denied the above arguments.  

Decision 

Her Honour Judge Sarah Watson held that the Claimant’s witness evidence suggests that he 

understood the Claimant wanted payment applications to be combined, not the contracts themselves 

to be combined. It was clear from the evidence of both parties that there was no agreement to vary or 

amalgamate the contracts and combining payment applications is not the same as combining the 

contracts into one.  

The Judge was not convinced that the issue of amalgamation of the contracts in this case could fall 

within the definition of construction contract under the HGCRA and that the essential elements of 

estoppel were not present.  

Accordingly, the Judge dismissed the Claimant’s application for summary judgment and held that the 

Defendant had not only a real, but a strong prospect of defending the claim on the ground that the 

Adjudicator lacked jurisdiction (Paragraph 42-45 of the judgment).  

 

Professional negligence claims against consultants 

Beattie Passive Norse Ltd & Anor v Canham Consulting Ltd [2021] EWHC 1116 (TCC) (30 April 

2021) 

This case concerns a claim for £3.7 million, in professional negligence brought by Beattie Norse Ltd 

(“BPN”) and NPS Property Consultants Limited (“NPS” “shareholder of BPN”) (the Claimants), against 

Canham Consulting Limited (“Canham”) (the Defendant”).  

 

The Defendant in this case carry out the design works for two residential blocks, using pad foundations 

and ground beams. The Claimants demolished and rebuilt the two blocks as they were found to have 
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numerous defects. The Claimants alleged that the design produced by the Defendant was defective 

and therefore they should be entitled to claim the cost for demolition and re-building the two residential 

blocks from the Defendant. 

 

The Defendant’s expert structural engineer effectively agreed that the design of the foundation was in 

some respects negligent and fell below the required standard of a reasonably competent engineer 

exercising care and skills. The Defendant, however, submitted that the Claimant only demolished the 

two blocks as the construction were woefully defective and the foundations had not been constructed 

in accordance with the design he had prepared. The decision of the demolition was not because of his 

defective design.  

 

Decision  

Judge Fraser J held that the Defendant owed no direct duty of care to the shareholder and that the 

Defendant’s negligence was not an effective cause of the decision to demolish. The Defendant had 

provided an updated drawing to the Claimants and the Claimants had failed to supply its groundworks 

Sub-Contractors. As a result, the foundations were not built in accordance with the correct plan and the 

“catastrophic” defects had nothing to do with the Defendant’s design and the defects that did arise from 

the Defendant’s negligence drawing could have been remedied without demolition. The Judge awarded 

the Claimants £2,000 in respect of those remedial works.  

 

Repudiatory breach of contract  

Kang & Anor v Pattar [2021] EWHC 1101 (TCC) (28 April 2021) 

This case concerns a claim for breach of a contract for building work.  

The Claimants (Mrs Kang and Mr Sing) engaged the Defendant (Mr Pattar) to carry out some building 

works at their property, which was to take place between 21 September 2017 and 14 December 2017.  

The Defendant quoted a price of £56,000 and issued a quotation by text message to the Claimants. 

The Claimants accepted the quote and the agreement was reduced in writing in the form of a brief 

summary of the work to be carried out. In November 2017, Mr Sing entered into an oral agreement with 

the Defendant to carry out some further work for a price of £118,810.00.  

In May or June 2018, a dispute arose between the parties. The Claimants alleged that the Defendant 

failed to carry out the work in full and the work that were carried were defective. The Defendant alleged 

that the Claimant could not fund the project and as a result the work stopped and it was agreed with Mr 

Sing that the works would be suspended until Mr Sing arranged further funds.  

Both parties agreed that the contract ended as a result of the other party’s repudiatory breach. The 

Claimants claimed that the Defendant repudiated the contract by not returning to the site after 5 June 

2018 and the Defendant claimed that the Claimant repudiated the contract by failing to make instalment 

payments as requested and by failing to invite him to return to Site to complete the work.  

Decision  

Upon assessing the written and oral factual evidence of both parties, Judge Sarah Watson, found that 

the parties agreed to suspend the work and that Mr Sing specifically told the Defendant that the fund 

were not available to continue with the works. The Claimants were required to give 4 weeks’ notice to 

the Defendant when funds were available so that he could complete the works. The Claimants failed to 

do so and instead decided to pursue a claim against him. By failing to make payment and by failing to 

invite the Defendant to resume work, the Claimants were in repudiatory breach of contract.  

It was held that the Defendant was entitled to his loss of profits.  

 

Cost capping order: public interest- Judicial Review before TCC 

Good Law Project Ltd v Minister for the Cabinet Office [2012] EWHC 1083 (TCC) (16 April 2021) 
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This case concerns an opposed application for costs-capping in the context of a challenge by way of 

judicial review. The judicial review concerns the Defendant’s decision, to award a contract to the 

interested party, Hanbury, for provision of online and telephone polling and ancillary services.  

The Claimant challenged the decision of the Court on the ground that,  

- there was a lack of transparency; 
- there was apparent bias; 
- there was no basis for making a direct award under regulation 32(2)(c) of the regulations of 

2015; and  
- the seven-month contract award was disproportionate.  

 

The key issue before the Court was, whether these proceedings constituted public interest proceedings 

for the purpose of section 88(6)(a) of the Criminal Justice and Court Act 2015 (“the Act”) and whether 

it would be reasonable to award a cost capping order.  

The Claimant’s position was that these were public interest proceedings as the claim concerned 

expenditure of substantial sum of public money via a contract award. The Defendant’s position was that 

these were not public interest proceedings.  

Decision  

Mrs Justice O’Farrell held that there was a matter of general public importance raised by these 

proceedings as required by section 88(7)(a) of the Act and that public contracts must be awarded both 

lawfully and in accordance with applicable regulations requiring transparency, fairness, equality and in 

the absent of apparent bias. It was further held that there should be a public hearing at which the Court 

will consider the evidence and make a decision of the lawfulness of this particular procurement.  

Upon considering and analysing both parties’ financial position, Mrs Justice O’Farrell held that it would 

be reasonable and proportionate to make a cost-capping order in this case.  

 

Application to re-amend a Defence  

Dana UK Axle Ltd v Freudenberg FST GmbH [2021] EWHC 1027 (TCC) (23 April 2021) 

This case concerns an application made by the Defendant to re-amend its Defence. It was agreed by 

the parties that a judgment should be prepared without a hearing.  

The application was made on 9 April 2021 and the hearing was fixed on 4 May 2021. The PTR hearing 

took place before Mrs Justice O’Farrell on 19 March 2021 and there was a substantive issue as to new 

unpleaded issues being raised in the Defendant’s expert evidence. The Defendant was ordered to serve 

a revised expert report, striking out the new unpleaded issues. No suggestions were made by the 

Defendant at this stage that it might wish to further amend its Defence. The amendments the Defendant 

now wished to make to its Defence involved a new alternative pleading.  

The question before the Judge was, whether the Defendant should be permitted to make a late 

amendment to its Defence to pursue a new positive case.  

Decision 

Mrs Justice Joanna Smith, upon considering both parties submissions held that the proposed 

amendments to the Defence had no real prospect of success. Mrs Justice Smith further held that, even 

if the proposed amendments were arguable, she would still have dismissed the application on the 

grounds that it was too late and that there was no adequate explanation for the delay and that the 

balance of prejudice to the Claimants out wights the prejudice to the Defendant.  

 

Adjudicator’s Jurisdiction - Overpayment 

Croda Europe Ltd v Optimus Services Ltd [2021] EWHC 332 (TCC) 
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Croda engaged Optimus to carry out an expansion of their site, under an amended NEC3 Professional 
Services Contract 2013 (the Contract). Croda manufactures chemical products and due to the type of 
works, the statutory adjudication regime under the Construction Act did not apply, so the parties agreed 
to adjudication under Option W1. A dispute arose over the sum due to Optimus leading to two 
adjudications. 

The first Adjudicator found that Croda had overpaid Optimus by around £343,500 but found that he 
could not order a repayment to Croda. Croda then started a second adjudication to recover the 
overpayment which was successful. The Adjudicator however failed to include a date for payment in 
his decision.  

Croda requested under the slip rule that the decision be amended to require Optimus to make payment 
within seven days. Optimus responded to Croda’s email, suggesting a payment period of one month. 

Optimus argued that Clause W1.3(5) of the Contract allowed the Adjudicator to "review and revise any 
action or inaction of the Employer related to the dispute" but did not give jurisdiction to revise Optimus’ 
invoice 
 

Decision 

Regarding Optimus’ argument that the Adjudicator did not have jurisdiction to revise Optimus’ invoice, 

Mr Ter Haar QC found that there was no justification for this limitation. There should be a consistent 

approach between Option W1.3(5) and Option W2.3(4) and under these options the Adjudicator’s 

decisions must be unlimited, as a party was entitled to refer “any dispute” to adjudication under the Act. 

It would be uncommercial to treat Option W1.3(5) as being a closed list of powers. 

Mr Ter Haar QC also found that by responding to Croda’s email requesting an amended time for 

payment, Optimus had elected to treat the decision as valid and binding. Optimus were attempting to 

use the slip rule in order to gain an advantage. 

 

Service of the Claim Form- Extensions of Time 

Boxwood Leisure Ltd v Gleeson Construction Services Ltd & Anor [2021] EWHC 947 (TCC) 

By a Court order dated 7 April 2020, an extension of time was granted to the Boxwood, allowing until 

10 September 2020 for service of the Claim Form and Particulars of Claim, due to administrative 

difficulties caused by the pandemic. 

On 10 September 2020, a Trainee Solicitor on behalf of the Claimant, sent the Defendant’s Solicitors 

the Particulars of Claim, Acknowledgement of Service and initial disclosure forms via email, but failed 

to attach the Claim Form.  

On 14 September, the Claimant Solicitors realised the mistake and resent the documents to the 

Defendant Solicitors, also attaching the Claim Form.  

On 17 September, the Defendant Solicitors replied to the email stating that as no claim form had been 

submitted in time and no further applications for extensions of time had been made, the proceedings 

were a nullity. 

On 23 September, the Claimant made an application for relief from sanctions under CPR 3.9, and 

pursuant to CPR 3.10 requesting that the Court exercised its power to rectify the error of procedure. 

Decision  

Under CPR 7.6 the Court has the power to grant an extension of time for service of the Claim Form, but 

under 7.6 (3) (b) the Court can only do so if “the Claimant has taken all reasonable steps to comply with 

rule 7.5 but has been unable to do so". CPR 7.5 covers service of the Claim Form 
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Mrs Justice O’Farrell could not establish that the Boxwood took all reasonable steps to serve the claim 

form within the extended period ordered by the Court in compliance with CPR 7.5 and therefore she 

was unable to extend the time for service. 

She also found that Gleeson would suffer prejudice if the Court granted the relief and stated that “CPR 

3.10 gives the Court a discretion. This must be exercised in accordance with the overriding objective of 

dealing with cases justly. If remedying one party’s error will cause injustice to the other party, then the 

Court is unlikely to grant relief under the rule.” 

 

NEC3 Engineering and Construction Sub-Contract, Option W2 

Prater Ltd v John Sisk and Son (Holdings) Ltd [2021] EWHC 1113 (TCC) (30 April 2021) 

Prater were a Sub-Contractor, engaged by Sisk under an NEC3 Engineering and Construction Sub-

contract to carry out cladding and roofing works to a new aircraft hangar at Gatwick Airport. The contract 

was a "construction contract" and Option W2 applied. 

There had been 4 prior adjudications on this matter and in this case, Prater brought enforcement 

proceedings following Adjudication 4. 

Sisk argued that the Adjudicator had no jurisdiction to reach the decision he did in Adjudication 2 

because the Prater’s Referral included multiple disputes rather than a single dispute. Prater argued that 

Sisk could not challenge the decision in Adjudication 2 in the context of Adjudication 4 and the decision 

was binding unless revoked by the Court.  

In Adjudication 2 Prater sought decisions on the following matters: 

o the correct sub-contract Completion Date, following the decision in adjudication 1 

o the status of certain provisional sums 

o Sisk’s entitlement to deductions  

Decision 

Veronique Buehrlen QC found in favour of Prater and granted summary judgment on the basis that Sisk 

had served a notice of dissatisfaction under clause W2.4(2) following the decision in Adjudication 2 but 

did not take any substantive steps to have the matter determined by the Court.  

Veronique Buehrlen QC found that unless Decision 2 is overturned by the Court it should be treated as 

binding. 

Regarding the argument on multiple disputes, it was held that the dispute between the parties was in 

relation to Sisk’s assessment of Prater’s account and that the matters dealt with in Adjudication 2 were 

factors of that single dispute rather than multiple disputes. 

 

‘After the Event’ Evidence 

Stonard v Green Shoots Capital UK Limited [2021] EWHC 927(Ch) 

Stonard entered into an agreement with Green Shoots that Stonard would promote investments in 

alternative investment products (mostly hedge funds) to institutional investors. If Stonard successfully 

introduced investors who made investments in funds forming part of Green Shoot’s network, Green 

Shoots would be paid a commission which they agreed to share with Stonard on a fee-sharing basis 

The agreement was partly in writing, based on a document dated 28 November 2014, and partly oral, 

based on a telephone conversation of 1 December 2014 

The basis of the fee-sharing agreement was disputed. Stonard claimed entitlement to fees of £9.274m 

in relation to one particular investor. Green Shoot argued that Stonard received the full extent of her 

commission which was a minimum share of 30% of fees in relation to year 1 of any investment, and 

that Stonard had actually been paid more than she was entitled to under the Agreement. 
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The Court needed to consider whether the parties were bound by the payment terms of a schedule 

referred to in the Agreement which stated that the agreement should be read in conjunction with that 

schedule, a copy of which was available upon written request. 

Decision 

Mr Hugh Sims QC found that the parties were not bound by the terms of the schedule, as at the time of 

the agreement the schedule had been merely contemplated and was not in existence. 

Mr Hugh Sims QC further found that “after the event” evidence is admissible to assist the Court in 

deciding what was agreed as a matter of fact, however such evidence may not be admitted on the 

question of how a contract should be construed or interpreted.   

The parties were bound by the oral agreement as to a percentage fee entitlement, which was a 70:30% 

split in Stonard’s favour. 

 

Discharge and Frustration of Contracts  

Wilmington Trust SP Services (Dublin) Ltd and Others v Spicejet Ltd [2021] EWHC 1117 (Comm) 

Spicejet entered into 3 agreements with Wilmington for a 10-year lease of 1 Boeing 737 Aircraft and 2 

Boeing 737 Max Aircrafts. Spicejet agreed to take responsibility for the operation and maintenance of 

the aircrafts. 

Covid-19 meant that the use of the 737 Aircraft had been restricted and the 737 Max Aircrafts had been 

grounded in India since 2019 following the crashes of the Ethiopian Airlines Flight 302 and Lion Air 

Flight 610. 

Wilmington made an application for summary judgment seeking the amounts outstanding in the lease 

agreements.  

Wilmington needed to prove that Spicejet had no real prospect of successfully defending the claim and 

that there was no other compelling reason why the case or issue should be disposed of at trial 

Judgment  

Spicejet argued that the travel restrictions imposed by the Indian Government made it illegal to operate 

the 737 Aircraft and that the lease agreement provided for the suspension of any payments during the 

restrictions. 

The Court rejected these arguments with “no hesitation” as, under English law, a contract is only 

discharged if the performance becomes illegal, circumstances which hinder the performance or make 

it more difficult to perform are insufficient. Spicejet had actually used the 737 Aircraft during the 

Pandemic. 

The Court found it “impossible” to interpret the lease agreement in a way which meant that payment 

should be suspended for the duration of Government travel restrictions and accepted Wilmington’s 

argument that Spicejet had agreed to undertake all risks associated with operating and maintaining the 

aircraft 

Spicejet’s second argument was that the 737 Max Aircraft lease agreements had been frustrated as the 

Indian Government grounded the Aircraft as a result of design defects and the Agreement was the 

provision of the aircraft for commercial use. 

The Court rejected Spicejet’s argument and relied on the fact that Spicejet’s obligation to pay rent was 

“absolute, unconditional and non-refundable and irrespective of any contingency whatsoever”. It was 

however suggested that in 3 years’ time if there was still no sign of the grounding of the 737 Max Aircraft 

being lifted, that might amount to frustration. 

 


