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Adjudication and Dispute Boards
The Pros and Cons of Adjudication and Debunking Misconceptions about
Dispute Boards
Case Law Handout

Jurisdiction on costs/validity of without prejudice agreement.
Aqua Leisure International Ltd v Benchmark Leisure Ltd [2020] EWHC 3511 (TCC)
This was a summary judgment application to enforce an adjudicator’s decision dated back to
July 2017, ordering the Defendant to pay the Claimant an outstanding sum of £119,288.25.
Facts
The parties entered into a JCT D&B contract in 2015 to carry out the works. The Claimant
made a final interim application for payment of £192,093.36 and the Defendant only paid
£20,000. The matter proceeded to adjudication and the adjudicator’s decision required the
Defendant to pay £143,411.13 plus VAT and interest in respect of the claim, legal costs under
the Late Payment of Commercial Debts (Interest) Act 1998 s.5A, and adjudicator’s fees. A
retention payment was also due under the contract.
In August 2017, the parties met to discuss settlement and the negotiations included the
following:
-

The Claimant argued that it was owed £217,998 overall and the Defendant offered to
pay a fixed a final payment of £120,000 plus VAT “underwritten by a guarantee form
the Defendant’s parent company”.

-

The parties agreed (in emails) that the “payment resolution was expressed to be without
prejudice and subject to contract…and that the Claimant would draft the settlement
agreement and the guarantee”.

-

The Claimant drafted and sent the agreement to the Defendant but the Defendant did
not sign.

-

The Defendant made some payments to the Claimant, leaving £110,000 outstanding.
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The sums due under the adjudication had not been paid in full and neither was the sum set out
in the payment resolution agreement.
The Defendant submitted that the adjudicator’s decision was no longer valid as it had been
superseded by the payment resolution agreement. The Defendant further submitted that the
adjudicator had no jurisdiction to award costs.
Decision
In granting its decision the Court considered whether the payment resolution agreement was
binding and whether the parties had agreed to enter into a binding contract without the need for
all terms to be reduced to writing.
The Court found that agreement was expressed to be ‘subject to contract and without prejudice’
and it was on the basis of a common understanding that the agreement would not be binding
until reduced into writing and signed as a contract. HHJ Bird decided that the sums were still
due under the contract and under the terms of the adjudication award, and the fact that some
money were paid was not evidence that there was a new contract.
Costs under the 1998 Act.
HHJ Bird decided that the adjudicator had no jurisdiction to award costs under this Act. He
cited the case of Enviroflow v Redhill in which Mrs Justice O’Farrell had made it clear that the
Housing Grants, Construction and Regeneration Act 1996 Pt II s.108A(1) and (2) required that
any contractual provision dealing with the costs of the adjudication process must be made in
writing, contained in the contact and confer power on the adjudicator to allocate its fees and
expenses as between the parties or made in writing after the giving of notice of intention to
refer the dispute to adjudication.

Validity of Payment Application
RGB Plastering Ltd v Tawe Drylining and Plastering Ltd [2020] EWHC 3028 (TCC)
In this case, the TCC considered the validity of a sub-contractor’s application for payment
under the terms of the subcontract and determined whether or not the application could be
relied on to recover monies in the absence of any Payment Notice or Pay Less Notice.
Facts
The Defendant was engaged by the Claimant as the drylining sub-contractor on a project in
Portsmouth. The mechanism for interim payments was set out in the sub-contract and the
payment schedule included a table outlining the relevant dates for each payment cycle. As per
the payment table, for the April 2019 cycle, the Defendant was required to issue its application
on the 28th of that month and the valuation or due date for such application was 3 May. The
corresponding dates for May 2019 were 29 May and 2 June respectively.
The payment schedule also noted the following provisions:
-

Any late application would not be considered and would be administrated the following
month; and

-

All applications must be submitted electronically to a dedicated email address.
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The Defendant issued its application for interim payment on 7 May 2019 and it was emailed to
various addresses but not to the dedicated email address set out in the payment schedule. The
Claimant did not pay the sum and terminated the sub-contract a few days later.
Following the adjudication in the Defendant’s favour, the Claimant sought a declaration from
the Court that the application was invalid. The Defendant sought to rely on estoppel.
Decision
The Court considered various case law on payment regimes and in particularly cited Henia
Investments Inc v Beck Interiors Ltd which established that a payment application must be in
substance form and intent to be an interim application and that any late application must be
clear.
HHJ Jarman QC concluded that in this case “the application was not only late, which if
otherwise valid would simply delay payment by a month, but it did not value the works to 3
May or 2 June 2019. It was also not sent to the email address set out in the payment schedule.
In those respects, the application did not comply with the requirements of the sub-contract. It
was not clear or unambiguous, so that the parties could know what to do about it or when.
Accordingly, it was invalid” HHJ also refused the estoppel argument and decided that “to be
able to rely upon the witness statement, the Defendant needed permission, and that question
had to be considered having regard to the overriding objective and the principles set out in
Denton v TH White Ltd [2014] EWCA Civ 906, [2014] 1 W.L.R. 3926, [2014] 7 WLUK 202”
(see para.25 of judgment).

Enforcement- more than one dispute
Bothma (t/a DAB Builders) v Mayhaven Healthcare Ltd [2006] EWHC 2601 (QB)
This was a summary judgment application to enforce an adjudicator’s decision in which the
adjudicator purported without the parties’ consent to resolve more than one dispute. The
question was whether the adjudicator had jurisdiction to do so.
Facts
The contractor was appointed to carry out alterations works to a nursing home in Plymouth and
the parties entered into a JCT intermediate Form of Contract 1998. The completion for the
project was unclear and due to expected delays, the Contractor applied for an extension of time,
which was granted. However, the completion date remained ambiguous and there was no clear
conformation as to date the extension of time should run from.
During the course of the project, the contract administrator was replaced and a lower certified
sum was awarded for application 9.
The Contractor issued an adjudication for 4 different issues, namely:
1.
2.
3.
4.

The completion date in the contract;
The scope of architect’s instructions;
Validity of a notice of non-completion; and
The amount due regarding application 9.

The Employer engaged in the adjudication process under reservation as to the adjudicator
jurisdiction. The adjudicator made a decision in the Contractor’s favour in respect of the four
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issues. The Contractor made an application to enforce the adjudicator decision and the
Employer contended and argued that under the Scheme, the adjudicator lacked jurisdiction to
make the award and that he had determined more than one dispute without the parties’ consent.
Decision
The application was refused and the Court decided that “the consent of the parties was a
prerequisite to the determination of more than one dispute, an adjudicator who purported
without consent to resolve more than one dispute in an adjudication governed by the
Regulations did so without jurisdiction”.

Jurisdiction – same adjudicator on multiple disputes
Pring & St Hill Limited v C J Hafner T/A Southern Erectors [2002] EWHC 1775 (TCC)
In this case, TCC considered whether an adjudicator under the Scheme can run related disputes
in parallel with the parties’ consent.
Facts
The matter concerned an adjudication between the Employer and the main Contractor. The
Employer was successful and the Contractor then brought an adjudication to recover losses for
the sub-contractor. The same adjudicator was appointed in this adjudication who was also used
for other adjudications between the Employer and the main Contractor.
The sub-contractor objected to the adjudicator’s appointment, exercising its rights under
paragraph 8(2) of the Scheme. The sub-contractor claimed that it had not given the consent to
the adjudicator to deal with this adjudication in parallel with another adjudication between the
main Contractor and another sub-contractor. They further claimed that the adjudicator has been
biased as he has had prior knowledge of the disputes on this project from previous
adjudications. The adjudicator did not resign.
Decision
Application for enforcement was refused as the adjudicator failed to meet the condition of his
appointment “obtaining the parties consent”. HHJ Humphrey stated “the words of the Scheme
do not say that the consent should not be unreasonably withheld: they give an absolute right
to a party not to consent” and on the argument of the adjudicator being biased HHJ Humphrey
decided that “there are real (and not fanciful) grounds for concluding that the adjudicator was
biased (not, of course, deliberately)”.

Jurisdiction – Delay
Fastrack Contractors Ltd v Morrison Construction Ltd [2000] 1 WLUK 44
This was a summary judgment application to enforce an adjudicator’s decision. In this case,
the court considered whether one dispute can incorporate all claims and issues.
Facts
Fastrack was appointed as a sub-contractor by Morrison (the Contractor) to carry out the
brickwork in the construction of a new leisure complex in Coventry. Fastrack incurred delay
to the work and Morrison engaged third parties to progress some of the Fastrack work. Fastrack
left site as it considered that appointment of third party was a reputation of the subcontract and
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issued application 13. The amount stated in application 13 was succeeded by a notice of set off
served by Morrison in respect of the cost for the work.
As a result, a dispute between the parties developed and the adjudicator awarded a sum for
application 13. Morrison refused to pay and claimed that at the time of adjudication, only one
dispute existed, but the sums claimed in this adjudication were different to those claimed in
application 13. Morrison further claimed that the adjudicator had no jurisdiction to decide on
matter that it was not given the chance to consider and respond.
Decision
Granting the application, the Court decided that the adjudicator had jurisdiction because all the
issues in the notice of adjudication had been referred to Morrison, who had rejected them. The
issues were therefore disputed by the time that the notice was served.

Jurisdiction – Postage of notice of adjudication and its effect on the
timetable
Flexidig Limited v M&M Contractors (Europe) Limited [2020] EWHC 847 (TCC)
The applicant was an English company, the Respondent company was domiciled in Northern
Ireland. They had entered into a contract to install underground infrastructure for fibre optic
broadband.
Their contract allowed either party to refer disputes to adjudication as long as they gave notice
in writing and then issued the referral to the adjudicator within 7 days of giving the notice. If
the notice was given by post then the notice would be deemed received 2 days after postage.
The applicant then served its notice of adjudication on 20 November and referred the dispute
to the adjudicator on 29 November.
The respondent in this case argued that the referral had been out of time and the adjudicator
therefore lacked jurisdiction.
Mr Justice Waksman referred to the contract and decided that the notice of adjudication was
posted and, in accordance with the contract, it would have been deemed served on 22
November 2020. The adjudication timetable does not start to run until the Responding Party
has received the notice. It therefore follows that the referral notice should have been given on
29 November 2020.
Mr Justice Waksman also said this matter was focussed on the contract that was used by the
parties. However, he also said, obiter, that he would also apply the above reasoning to the
Scheme for Construction Contracts and the timings under the Scheme.

Jurisdiction/Validity of notice – Providing a Referral Notice after 7 days of
the notice
Hart Investments Ltd v Fidler [2006] EWHC 2857 (TCC)
A letter of intent was sent by the Employer to the Contractor, which set out the provisions of
the work to be done and had contractual terms in it. However, a building contract was never

Please note, this document is for educational purposes only. This document should not be relied on as legal
advice. Barton Legal do not make any representations as to the legal validity of this document and any claims
that this is legal advice will be unsubstantiated.

subsequently signed. The relevant parts of the Scheme for Construction Contracts therefore
applied to this contract.
The Contractor had referred an adjudication against the Employer for unpaid sums. However,
the Referral notice was served 8 days after the notice of adjudication, not the requisite 7 days
as per Section 108(2)(b) of the Housing Grants, Construction and Regeneration Act 1996.
Judge Peter Coulson QC commented that there was no authority on what the situation was
when a referral notice was not served within the requisite timescale. However, he instead
referred to the authorities on what should happen if an adjudicator does not provide his decision
on time.
The Judge decided that adjudication was intended to be an efficient process and also decided
that allowing parties not to stick to the strict timetable may mean parties lose discipline during
adjudications (and they may, for example, provide a referral notice more than a day late, may
be even a month late). The Judge therefore found that the referral was invalid because it was
out of time.
Judge Peter Coulson QC also decided that the language of Section 108 of the Housing Grants,
Construction and Regeneration Act 1996 was clear in that the Referral and the appointment of
the adjudicator need to be ‘secured’ within 7 days of the notice.

Validly of Pay Less Notice and Payment Notice – Adjudication
Surrey and Sussex Healthcare NHS Trust v Logan Construction (South East) Ltd
[2017] EWHC17 (TCC)
This was a claim for declarations in relation to the validity of an interim payment notice and
pay less notice. In this case, the TCC considered whether a pay less notice needed to make
specific reference to a contractual provision in order for it to be valid.
Facts
The Contractor was appointed by the NHS trust to carry out extensive refurbishment works to
a hospital. The parties entered into a JCT Intermediate Building Contract with Contractor’s
design 2011 and Practical Completion was achieved on 25 August 2015. No further interim
payment applications were made by the Contractor and the certificate of making good defects
was issued on 26 August 2016.
The parties entered into a final account discussion in September 2016 and late on 20
September 2016, the Contractor sent an email to the Employer attaching a document entitled
“interim payment notice – clause 4.10”) and stated that the sum owed to the Contractor was
£1.1 million. The Contractor’s email made no reference to the document being a payment
notice and the Employer simply presumed that the document was to inform discussion at the
meeting. No agreement was reached at the meeting as to the final amount due and following
the meeting a final certificate was issued by the contract administrator for the sum of
£14,235. The Contractor demanded payment of £1.1 million, the Employer refused to pay
and subsequently the dispute was referred to adjudication.

Please note, this document is for educational purposes only. This document should not be relied on as legal
advice. Barton Legal do not make any representations as to the legal validity of this document and any claims
that this is legal advice will be unsubstantiated.

Adjudication + Part 8 Proceedings.
The Contractor had won and been awarded £1 million. The Employer refused to pay and
issued Part 8 proceeding seeking declaration/relief from the adjudicator’s decision based on
the following arguments:
-

the interim payment notice attached to the email of 20 September 2016 was invalid;
and

-

that its email including final certificate constituted a valid pay less notice.

Decision
Payment notice - The Court decided that whilst the email did not specifically refer to the
notice, the notice itself was clear and free from ambiguity. The document attached to the
email included sufficient details which indicated that the Contractor intended to issue an
interim payment notice (see paragraphs 40-45 of the judgment).
Pay less notice – The Court decided that the final certificate and covering email amounted to
a pay less notice. In paragraph 65, Mr Nissen QC decided that “it is not necessary for a Pay
Less Notice to have that title or to make specific reference to the contractual clause in order
to be valid. The question is whether, viewed objectively, it had the requisite intention to fulfil
that function. As I have held, it did”.
Conclusion
Mr Nissen QC granted the Employer its declaration and decided that the email and the
attachment dated 21 September 2016 constituted a valid pay less notice in answer to the
Contractor’s payment notice dated 20 September 2016. The adjudicator was wrong to hold
the pay less notice was invalid. The adjudicator focused too much on the formalities and
language used in the email and the final certificate, and failed to focus on the overall message
and purposes which the email and attachments would have conveyed to the reasonable
recipient (see paragraphs 64-68 of the judgment).

Breach of natural justice - Adjudication
JJ Rhatigan & Co (UK) Ltd v Rosemary Lodge Developments Ltd [2019] EWHC1152
(TCC)
This was a summary judgment application to resist enforcement of an adjudicator’s decision
based on the ground that the adjudicator had breached natural justice.
Facts
The Contractor was appointed for the construction of six new build residential houses and for
the refurbishment of a care home in Wimbledon. The parties entered into a JCT standard
form D&B contract 2011 and the contract sum was £6,197,568.
In May 2018, the parties met to discuss the final account and the Contractor believed that an
agreement had been reached between the parties that the total sum on the final account would
be £8.6 million. In September 2018, the Contractor made an application reflecting that
amount. The Employer disputed the existence of such agreement and referred the dispute to
adjudication.
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Adjudication + Summary Judgement
The Contractor argued that the sum was agreed in the meeting and that it was followed up by
sending a draft deed of variation to the Employer. The deed of variation was not executed by
the parties.
The adjudicator found the execution of the deed of variation was irrelevant and that the
Contractor should be paid the gross sum of £8.6 million.
The Employer argued that the adjudicator had acted in breach of natural justice as he failed to
consider that there had been no intention to create legal relations at the meeting and that the
agreement could not be made without the funder’s approval. The Employer also argued that
the adjudicator failed to a make reference to Mr Morgan’s statement which set out that the
Employer had made it clear in the meeting that its hands are tied by what the funder would
sign off. The Employer argued that it was unfair not to consider Mr Morgan’s statement.
Decision
The Court enforced the adjudicator’s decision. Mrs Justice Jefford in her judgement stated
that in order to resist the enforcement, it is important to establish that:
a) there was some plain breach of natural justice;
b) that the breach was material to the outcome of the adjudication; and
c) that the material breach was such that it would be unfair to enforce the decision.
Mrs Justice Jefford decided that although the expression “intention to create legal relation”
was not used by the parties, and nor used in the adjudicator’s decision, it was clearly an issue
which he had in mind and addressed. Similarly, he had in mind the witness statements of two
members which supported that there could be no binding agreement without the executed
deed of variation. The fact that the adjudicator had not had Mr Morgan’s statement in mind, it
would not amount to a breach of natural justice and that it could only be an error that the
Court would not be concerned (see paragraphs 49-51 and 61 of the judgement).

Breach of natural justice – not considering a Responding Party’s response
Global Switch Estates 1 Ltd v Sudlows Ltd [2020] EWHC 3314 (TCC)
The parties had contracted to undertake fitout works at the Applicant’s data centre. Various
disputes arose between the parties, relating to extensions of time and LADs, amongst others.
Four adjudications were referred as a result.
The issue in this case was whether the adjudicator had breached the rules of natural justice by
not considering the Responding Party’s defence based on additional claims that had been
made for loss and expense.
The Judge speculated that an adjudicator failing to taking into account whether the matters
the Responding party relied upon in its response are a valid defence may be a breach of the
rules of natural justice.
The Judge decided that the adjudicator did not adequately consider a substantial part of the
Responding Party’s defence. The adjudicator had placed undue reliance on the Referring
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Party’s submission that the adjudicator did not have jurisdiction to consider the Responding
Party’s claims of loss and expense. This acted to exclude a large portion of the Responding
Party’s defence and prejudiced the Responding Party’s ability to a fair result.
The Judge also decided that a Responding Party can bring any defence it wants in order to
challenge and respond to the allegations made by the Referring Party. However, it cannot
attempt to widen the scope of the adjudication in its defence.

Breach of natural justice – errors in law or fact (Scotland)
D McLaughlin & Sons Limited v East Ayrshire Council [2020] CSOH 109
DM&SL was a contractor employed by EAC to carry out construction to Hurlford Primary
School, East Ayrshire. A dispute was referred to adjudication.
DM&SL sought to enforce the adjudicator’s award but EAC challenged the adjudicator’s
decision, contending that the adjudicator made errors in his judgment.
EAC argued that the Final Certificate is conclusive evidence in the adjudication and the
adjudicator erred by failing to treat it as such.
In Scotland, errors of law or fact by the adjudicator do not permit a challenge to enforcement.
However, EAC “sought to argue that there was authority in England to the effect that there
was an exception to these general principles, allowing in certain limited circumstances an
error by the adjudicator to be relied upon in the challenge to enforcement’. As such, this
exception should be recognised and followed by the courts in Scotland as their position fell
within that exception.’
The Court found that in principle it is permissible for ‘an unsuccessful party to adjudication
to seek final determination of the dispute during enforcement proceedings in the Scottish
courts’ but warned that the circumstances where this approach is suitable would be ‘few and
far between’. ‘Whether any issue was suitable for final determination at the enforcement
stage would be a matter for the relevant judge.’
In this case EAC’s case did not fall within such an exception.

Breach of natural justice – inadvertent failure to consider points made in a
submission
Barhale Limited v SP Transmission Plc [2021] CSOH 2
The judge in this case decided that an adjudicator would not be breach of the rules of natural
justice if he had not considered every point made by the parties in their submissions. The
adjudicator had to ensure that he had dealt with the main points raised and dealt with the
overall submissions made by the parties.
In this case, the adjudicator was required to decide on 4 issues, these were (please see
paragraph 32 of the judgement):
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o (i) whether the Works Information obliged the Claimant to carry out a bulk
excavation, disposal and fill;
o (ii) if this was the case, how was that work was to be measured in line with
CESMM3;
o (iii) the amounts the Claimant had to be valued and paid; and
o (iv) the Respondent’s counterclaim.
The judge decided that it is not necessary to show that an adjudicator’s lack of consideration
of a particular issue was done on purpose, the decision of the adjudicator can still be set aside
as unenforceable. Therefore, an adjudicator can accidently not consider a key issue in an
adjudicator and his decision will be deemed unenforceable.
However, it should be noted that Lord Tyne discussed the case of KNN Coburn LLP v GD
Holdings Ltd 2013 EWHC 2879 (TCC), which decided that an adjudicator’s decision will not
be enforced because of the adjudicator’s inadvertent failure to consider an issue(s) if that
failure meant that one or more of the significant issues had not been considered during the
adjudication (and would prejudice one of the party’s ability to have a balanced and fair
result). Lord Tyne, in the present case, said that the ‘KNN Coburn LLP Case’ should be the
starting point for the Scottish courts.
The overall approach of the Scottish Courts will be to not enforce an adjudicator’s decision if
it is shown that the inadvertent failure would prejudice one of the party’s cases.
Note, that this case only applies to Scotland. Authority in England (such as RGB P&C
Limited v Victory House General Partner Limited [2019] EWHC 1188 (TCC)) does allow the
court to enforce a discussion, even if the adjudicator has accidently not considered an issue of
the dispute.

Contract clauses that stipulate adjudication/arbitration must be used
before court proceedings are issued
Fraserburgh Harbour Commissioners v McLaughlin & Harvey Ltd [2021] CSOH 8


The parties to this dispute had used the NEC 3 Engineering and Construction
Contract. The Claimant brought a claim against the Respondent, claiming the Works
done on Fraserburgh Harbour were defective and claimed damages of over
£7,000,000.



The Respondent argued that the action should not have been brought before the court
as the contract specified that adjudication should be used before court or arbitration
action is issued.



The Respondent relied on clause W2.4, which said:
A Party does not refer any dispute under or in connection with this contract to
the tribunal unless it has first been decided by the Adjudicator in accordance
with this contract



The court decided that Clause W2.4 was a pre-condition to bringing any further
action. The parties to the court were required to refer a dispute to adjudication before
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they issued further proceedings. The court also decided that the use of the term
‘tribunal’ denoted that arbitration should be used before any claim was issued in
court.


Clause W2.4 did not challenge the court’s ability to hear a case based on ability to
hear the matter but instead acted as way of ensuring the party’s referred a dispute to
adjudication first before they issued further proceedings.

Insolvency’s effect on adjudication
Bresco Electrical Services Ltd (In Liquidation) v Michael J Lonsdale (Electrical) Ltd
[2020] UKSC 25
This case revolved around if adjudications could be referred against a party that had gone into
insolvency.
The main arguments that the Court had to consider were:
1. The adjudicator did not have jurisdiction to rule on a dispute that related to a party in
liquidation and did not have the ability to rule on if there was any cross claim; and
2. Bringing an adjudication was ‘futile’ as the decision was incapable of being enforced
against a company which did not have the means to pay any sums awarded.
The court decided that adjudication, being a procedure that has a statutory regime, should be
open to all parties who have worked under a Construction Contract, no matter if they are
insolvent or not. The ability to adjudicate was open to any party who had entered into a
construction contract.
Lord Briggs also decided that adjudication, instead of being incompatible with insolvency
procedures, can be used as a way to help resolve any issues for the insolvency practitioner.

Jurisdiction – unable to award specific sums because this was not
mentioned in the notice of adjudication
Stellite Construction Ltd v Vascroft Contractors Ltd [2016] EWHC 792 (TCC):
This case decided that an adjudicator had not exceeded his jurisdiction by deciding that the
completion date for a delayed project was ‘at large’.
However, it was found that he had exceeded his jurisdiction by deciding when the Date for
Completion was. The reason being that there had only been a claim for liquidated damages,
not unliquidated damages.
This case shows that an adjudicator must be careful in deciding the specific date for completion
of the Works or deciding if specific sums are due if the notice of adjudication is openended/does not ask for a specific sum/date.
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Ensuring a dispute has crystallised (and can be referred)
AMEC Civil Engineering Ltd v Secretary of State for Transport [2004] EWHC 2339
(TCC)
Jackson J (at paragraph 68) gave 7 key things to consider when determining if a ‘dispute’ has
arisen that can be referred to an adjudicator:
1. The word ‘dispute’ should be given its ‘normal meaning’;
2. When determining if a dispute has arisen, useful guidance (but not concrete legal rules)
can be sought from case law;
3. The Claimant notifying the responding party of the dispute is not enough to say a
dispute has formed. The responding party must have at least not admitted the claim for
there to be a ‘dispute’;
4. The way in which a claim can be not admitted are ‘Protean’. This can include an
express rejection of the claim, discussions between the parties which infer that there
has been a rejection, evasive responses to a claim, silence from the responding party,
etc;
5. If a party does remain silent, then the amount of time they can remain silent until a
dispute can be deemed to have arisen will depend on the facts of the case and the
contractual structure. If the claim is well known, then a short amount of silence will
suffice. If the claim is referred to an agent who is legally bound to carefully consider
the claim then give a detailed response, then the amount of time which the responding
party is allowed to be silent will be longer;
6. Where the Claimant lodges the claim with the responding party and gives a specific
deadline, the responding party’s inability to adhere to this deadline will not
automatically mean a dispute has arisen. However, the court will consider the deadline
and any relevant reasons the Claimant may have as to if the deadline was reasonable or
not and what would be a reasonable deadline to respond by;
7. If the claim is so nebulous and ill-defined that the responding party would struggle to
respond to it then neither silence or an express non-admission to the claim is likely to
give rise to a dispute for the purposes of adjudication (or arbitration);
a. When considering if a claim has been set out in a ‘nebulous and ill-defined’
manner, Akenhead J decided, at paragraph 52 of the VGC Construction Limited
v Jackson Civil Engineering Limited [2008] EWHC 2082 (TCC) case, that we
must consider the surrounding circumstances of the specific case. The parties
and adjudicator should consider what both parties were saying and doing at the
during the time before and leading up to the dispute. This may mean that a
single line which makes up the whole claim will not necessarily be ‘nebulous
and ill-defined’.
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Invalid notice of adjudication
University of Brighton v Dovehouse Interiors Limited [2014] EWHC 940 (TCC)


The matters that are to be dealt with during an adjudication must be set out in the notice
of adjudication document.



The judge in this case decided that the notice of adjudication may be the document that
starts the adjudication proceedings (and not the Referral Notice).



The notice of adjudication must describe:
o The nature and a short description of the dispute;
o The parties who were a part of the project and the dispute;
o Where and when the dispute arose;
o What the Referring Party is claiming.



When considering the meaning of paragraph 1(3)(d) of the Scheme for Construction
Contracts (which says – The notice of adjudication shall set out briefly… the names and
addresses of the parties to the contract (including, where appropriate, the addresses
which the parties have specified for the giving of notices)) is the address that the parties
had specified as being the address where notices are sent to (in this case, the address set
out in the Contract Particulars).



However, the judge in this case found that a failure to set out the address in the Contract
Particulars, in this case at least, was not serious enough to deem the notice of
adjudication invalid.



Not every breach of the Scheme’s criteria will automatically mean a notice of
adjudication is invalid.



The Judge decided at paragraph 67 of the judgment “The parties cannot be taken to
have intended that where the relevant purpose of paragraph 1(3)(d), namely to identify
who was intended to be the responding party, was satisfied beyond any reasonable
doubt, a technical failure to identify an additional address for that party would have
the effect of invalidating the notice of adjudication. This was not a fundamental noncompliance.”



This implies that the test to use is the ‘beyond any reasonable doubt’ test in order to
determine if a breach of the requirements of the Scheme was severe enough to render a
notice of adjudication invalid. If the mistake in the notice of adjudication meant you
had ‘reasonable doubt’ as to the meaning of the notice, then it must be deemed invalid.



The purpose of the notice of adjudication is to sufficiently inform the adjudicator and
the Responding Party what dispute is being referred. The issue with the wrong address
being used did not affect the notice in this way and therefore could not be substantial
enough to invalidate the notice.
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The judge, at paragraph 78 of the judgment, decided that “What was required [in the
notice of adjudication] was the giving of a notice to the University that complied
substantively with paragraph 1(3) of the Scheme”.



Therefore, in order to ensure a notice of adjudication is not invalid, your notice must
adhere ‘substantially’ to the requirements of Paragraph 1(3) of the Scheme of
Construction Contracts 1998 (unless your contract has its own requirements in respect
of referring an adjudication).



If the adjudication is being brought in accordance with the Scheme of Construction
Contracts, then we must look to the Scheme to determine what must be done during the
proceedings and to refer them, etc. In this case, it was found that the notice provisions
of the Scheme took precedent over the notice provisions in the Contract.



An invalid Referral Notice will not render an adjudication notice as invalid if we are
considering its ability to commence adjudication proceedings. Therefore, the notice of
adjudication can be severed from the Referral when considering if an adjudication has
been commenced. However, bear in mind that if you do not serve a valid referral within
7 days of the notice then you will have to restart the process (please see the ‘Hart
Investments’ case).

Invalid notice of adjudication
MG Scaffolding (Oxford) Ltd v Palmloch Ltd [2019] EWHC 1787 (TCC)


The Claimant applied to the court to enforce the adjudicator’s decision.



The Defendant argued that it was unenforceable because the Claimant had used the
Defendant’s trading name and not its legally registered name in the notice of
adjudication. The Defendant argued that it was therefore unclear who the adjudication
had been brought against.



The adjudicator decided that the trading name of the Defendant could reasonably be
construed as being the Defendant (i.e. the trading name and the legal name were
synonymous).



The Defendant argued that the adjudicator had no jurisdiction because the adjudication
had not been referred against the legal name of the Defendant.



The court decided that when considering if a notice had identified the correct
responding party, one had to objectively review the notice in light of the context of the
matter, including the contract and the behaviour of the parties before the dispute arose.
One must look at substance and not form.



Using the trading name of the responding party would be fine as long as any
enforcement proceedings were brought against the company’s legal name.
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There is nothing stopping the parties to an adjudication from treating the trading name
and the legal name of the company being the same and part of the same entity.



A misdescription of a party of itself would not affect the validity of a notice of
adjudication.



However, if there was an issue with who the parties were to the adjudication, then this
may make a notice invalid.



There was no confusion in respect of the notice of adjudication that was contested in
this case, this was because:
o The notice identified the Property and Project at the heart of the dispute;
o Other details in the notice made it clear what project was at the centre of the
dispute;
o The Property was owned by the Defendant. There was also no indication that a
company with the same trading name as the Defendant was working on this
project.

The effect of appointing an adjudicator before you serve your notice of
adjudication
Land End Developments Construction Limited v Kingstone Civil Engineering Limited
[2020] EWHC 2338 (TCC)


The parties had entered into a sub-contract which did not make express provision to
adjudication, therefore the adjudication provisions of the Scheme for Construction
Contracts applied by virtue of section 108(5) of the Housing Grants, Construction and
Regeneration Act 1996.



The referring party made a request to the RICS to appoint an adjudicator before it sent
its notice of adjudication to the responding party (on 20 March 2020).



The judge in this case decided that the notice of adjudication must be given before the
adjudicator is appointed. This is notwithstanding the amendment to paragraph 1(1) of
Part 1 of the Scheme for Construction Contract which says that a notice of adjudication
can be given at any time. The judge mentioned that if the intention of this amendment
was to allow the notice of adjudication to be given after the adjudicator had been
appointed then it would have said so in clear terms.



The intention of the ‘any time’ amendment was to make it clear that there was no time
limit to refer a dispute to adjudication. This meaning that if you had an issue on your
project over payment, then you could refer that dispute at ‘any time’.
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Resisting the enforcement of an adjudicator’s decision
Hutton Construction Ltd v Wilson Properties (London) Ltd [2017] EWHC 517 (TCC)


A dispute was referred to adjudication relating to payment.



After the adjudicator’s decision, Hutton applied to the court to enforce the adjudicator’s
decision.



Wilson then issued a Part 8 claim claiming that the adjudicator was wrong to decide
that the pay less notices issued during the project were not valid.



The judge decided that a Defendant who wants to resist enforcement of an adjudicator’s
decision must show:
o That a short and self-contained issued occurred during the adjudication that the
Defendant is not satisfied with and continues to dispute;
o The issue must not need any oral evidence or any complicated elaboration. It
must be capable of being explained and evidenced during the 2-3 hour
enforcement hearing; and
o The issue must be one that would be unconscionable for the court to not deal
with during the enforcement hearing.



The Defendant must also promptly issue a Part 8 application which explains what relief
and/or declaration the Defendant is needing from the Court.

Invalid contractual terms
Bennett (Construction) Ltd v CIMC MBS Limited [2019] EWCA Civ 1515
Facts
The Contractor (Bennett) appointed the sub-contractor (CIMC) under a JCT contract to carry
out works related to bedroom units for a hotel. However, the payment terms under the standard
contract were amended and replaced with five milestone payments, three of which required a
certain percentage of the contract sum being paid once certain items had been “signed-off”.
The Contractor stated there were defects in the works carried out by the sub-contractor and
thus, the milestones were not reached. The Contractor succeeded in an adjudication relating to
the validity of the milestones, but the sub-contractor maintained their argument that the
milestones were not in compliance with the Construction Act 1996. This dispute proceeded to
court, where the judge found in the sub-contractor’s favour and incorporated specific
paragraphs of the Scheme to replace the milestones, meaning that the Contractor was required
to pay interim payments to the sub-contractor for the value of works carried out. The Contractor
sought to appeal this decision.
Issues
The judge considered whether the milestones were in compliance with the Construction Act
1996 and if not, how should they be dealt with to ensure compliance?
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In relation to the first issue, the sub-contractor claimed the concept of “sign off” was ambiguous
and the milestones did not comply with section 110 of the Construction Act 1996, which states
it is a requirement for contracts to include adequate mechanisms for payments (which payments
and when due). However, the contractor disagreed and stated payment was due on completion
of the works in accordance with the requirements.
In relation to the second issue, the sub-contractor stated that interim payments under Part II of
the Scheme should replace the milestones completely. Whereas, the contractor disagreed with
interim valuations and stated that paragraph 7 of the Scheme aligns better with the milestones,
and payment should be due seven days after the required works had been completed.
Decision
In relation to the first issue, the judge initially stated that the contract lacked detail in relation
to signing off criteria and the payment dates of the specified percentages, which shows that the
payment mechanism is inadequate. However, the judge then stated that the dates were not
essential in such a contract, and the previous court was wrong to conclude the contract failed
to comply with section 110 of the Act.
As for the second issue, the judge agreed that paragraph 7 of the Scheme is beneficial where
the contract does not contain an adequate payment mechanism. However, the judge explained
the purpose of the Scheme was to set minimum standards to regulate cash flow, as opposed to
removing a contractual payment regime and replacing it entirely with another one. As the
payment regime under this contract was workable, replacement was not required.
The judge allowed the appeal.

Attempting to exclude or limit the terms of adjudication in your contract


There is no case law on this point because it is dealt with by statute.



Section 108 of the Housing Grants, Construction and Regeneration Act 1996 says the
following:
(1) A party to a construction contract has the right to refer a dispute arising
under the contract for adjudication under a procedure complying with this
section. For this purpose “dispute” includes any difference.
(2) The contract shall [include provision in writing so as to] —
(a) enable a party to give notice at any time of his intention to refer a
dispute to adjudication;
(b) provide a timetable with the object of securing the appointment of
the adjudicator and referral of the dispute to him within 7 days of
such notice;
(c) require the adjudicator to reach a decision within 28 days of referral
or such longer period as is agreed by the parties after the dispute
has been referred;
(d) allow the adjudicator to extend the period of 28 days by up to 14
days, with the consent of the party by whom the dispute was referred;
(e) impose a duty on the adjudicator to act impartially; and
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(f) enable the adjudicator to take the initiative in ascertaining the facts
and the law.
(3) The contract shall provide [in writing] that the decision of the adjudicator
is binding until the dispute is finally determined by legal proceedings, by
arbitration (if the contract provides for arbitration or the parties otherwise
agree to arbitration) or by agreement. The parties may agree to accept the
decision of the adjudicator as finally determining the dispute.
(3A) The contract shall include provision in writing permitting the adjudicator
to
correct his decision so as to remove a clerical or typographical error
arising
by accident or omission.]
(4) The contract shall also provide [F2in writing] that the adjudicator is not
liable for anything done or omitted in the discharge or purported discharge
of his functions as adjudicator unless the act or omission is in bad faith, and
that any employee or agent of the adjudicator is similarly protected from
liability.
(5) If the contract does not comply with the requirements of subsections (1) to
(4), the adjudication provisions of the Scheme for Construction Contracts
apply.


Note, that if your contract does not comply in full with the requirements of Section 108
(1-4) of the Housing Grants, Construction and Regeneration 1996 then the Scheme for
Construction Contracts will apply and will supplement and/or override the terms of
your contract (see the case of Land End Developments Construction Limited v
Kingstone Civil Engineering Limited above).



Therefore, you cannot have a contract that expressly excludes the right to adjudicate,
as this will contradict section 108(1) of the Act.



You also cannot have a clause that says a party may have 10 days to appoint an
adjudicator and refer a dispute to him, as this will contradict section 108(2)(b) of the
act.



If you find there are invalid contract terms that the Referring Party is trying to use
during an adjudication (for example, trying to serve the referral 10 days after the notice
was given), then you must immediately raise this with the adjudicator. The adjudicator
should then decline to act any further.

