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Notes 

These are my notes from the actual presentation and I hope that you find them helpful and informative. 
They are notes and not full answers and explanations. If you would like to raise and or discuss anything 
specific then please email me. 

There will be another document sent to you after the presentation that has a table setting out a more 
detailed comparison of JCT – NEC -FIDIC contracts. 

I hope that you can see the link from the photographs to the text. 

 

 

SIDE 1 - INTRO 

Thank you for attending and it is hard to believe that so many of you have nothing else to do. It can 
only be that whatever you are doing or have to do is even more dull than this. 

Please can I mention some house rules; 

 
 You are all on mute; 
 Please use the chat function and we will try and pick up all the questions at the end and any I 

miss I will endeavour to email you answer/comments after; 
 You will all receive by email these slides; my notes and the more detailed summary and 

comparison of contracts; 
 This webinar is about 30 mins and is the first of a regular series that we will be presenting. If 

you have a particular topic that you think others would be interested in then tell me and I will 
consider covering that in the coming weeks; 

 Webinars should be fun and not dull – the subject matter may be technical but my aim is to 
provoke thought and debate and to challenge your way of thinking; and 

 I am not avoiding answers but in the absence of facts and evidence it certainly much easier to 
do so. 

 
SLIDE 2 – PUB 

This is obviously what the majority of you would rather be doing. 

 However, there are times when you cannot do what you want and that is why we have 
contracts 

 

SLIDE 3 – SOCIAL DISTANCING 

So, you have to do what you are told and no one really likes it but at the same time you sort of comply. 
There are stickers on the ground and guidelines issued but how many of you are following them? How 
many of you have read them? Do they apply to you and if you were stopped in the street what would 
you do? 

 
SLIDE 4 - BEACH 

Now of course as you are all humans and you are all very contrary. So, you don’t like social distancing 
but you would if you went to the beach – you would want at least 3 or 4 metres space. So again, my 
point is that you choose when you do and do not want to comply. Much like contracts you will pick and 
choose your compliance. 
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SLIDE 5 - VICTORIAN 

Force Majeure 

English dictionary definition: “an unexpected event such as a war, crime or an earthquake which 
prevents someone from doing something that is written in a legal agreement.” 

Lebeaupin v Richard Crispin & Co [1920] 2 KB 714: 

A broad statement on the matter appears in Goirand’s French Commercial Law, 2nd ed., p.854. which 
says “Force Majeure” is the “term used with reference to all circumstances independent of the will of 
man, and which it is not in his power to control, and such force majeure is sufficient to justify the non-
execution of a contract. Thus, war, inundations, and epidemics, are cases of force majeure; it has even 
been decided that a strike of workmen constitutes a case of force majeure.” 

In this case, the judge commented: a “force majeure clause should be construed in each case with close 
attention to the words which precede or follow it, and with a due regard to the nature and general terms 
of the contract. The effect of the clause may vary with each instrument.” 

1. If the judge in the Lebeaupin case referred to Goirand’s definition of force majeure which 
included “epidemics”, why is it that so few contracts include this definition a 100 years later, 
whilst the other organisations do not?  

Why is it that pandemic is not included, if epidemic is, when surely the consequences of a 
pandemic are more severe?  

There are also previous events which should have provoked the organisations which draft and 
provide national and multi-national contracts to extend their definitions of force majeure. These 
events whilst unusual have occurred on many occasions, for example the Spanish flu and Ebola. 

This leaves us practitioners to ask if these terms were/are excluded intentionally?  Interestingly, 
FIDIC clause 8, actually refers to epidemic, as noted, but it is not expressly included in the 
definition of force majeure. 

Maybe if a pandemic had been included in the definitions, or other comparable wording relating 
to such an all-embracing event, then Contractors/ Employers would not be worrying about their 
legal position, in light of clearer contract drafting?  

Is it because JCT is predominantly UK based, but the previous events did not impact the UK as 
much? By contrast, as a worldwide organisation, FIDIC could have included them in their 
contract? 

FIDIC, clause 8.5(d) states that an extension of time is claimable for delay caused by shortage 
of materials or men. So, you do have an alternative there. However, as those provisions are 
frequently seen as the responsibility of the Contractor, they are usually struck out on 
amendment. 

Is it because organisational change is slow and cumbersome? It is thus left to the lawyers to 
determine the extent and pace of contract development? What is important is for a greater level 
of engagement between the parties during the contract drafting and negotiation process. 
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SLIDE 6 – WORLD MAP  
 

2. IChemE contracts include epidemic as a force majeure event, so surely force majeure would 
cover a pandemic such as covid-19?  
 

 epidemic – defined as a widespread occurrence of an infectious disease in a community 
at a particular time. 

 pandemic – defined as an epidemic prevalent throughout an entire country, continent 
or the whole world. 

 WHO has declared the outbreak of covid-19 as “a public health emergency of 
international concern”, therefore it is likely that it comes under the definition of 
pandemic. 

 If the Government exercises its statutory powers to close construction sites to prevent 
the spread of Covid-19, it may be deemed a Relevant Event. 
 

So, if contracting under FIDIC you should be fine.  If under another form then you might refer 
to FIDIC but the terms of your contract will be particular to you and to your project. 
 

 
SLIDE 7 – 2 GIRLS (same but different) 

 
3. If the specific events on which you seek to rely are not listed under Force Majeure, but based 

on a basic description of Force Majeure, how likely is it that an event will be deemed Force 
Majeure? 
 
 FIDIC MDB Contract lists out examples of events classified as Force Majeure, but the 

FIDIC Short Form contract doesn’t list specific events e.g. war, rebellion etc. 
 So, if a dispute arises, would you look to other contracts of the same group to see if the 

event is classed as force majeure? Would it not be better to have a consistent definition 
throughout the same family of contracts?  

 2017 RED Book clause 18, provides a non-exhaustive list of exceptional events - the 
biggest benefit being that under clause 18, you get time and money. 

 Other examples of such inconsistency can be found in the IChemE Minor Works contract, 
where “exceptionally severe weather conditions or the consequences” do not constitute a 
force majeure event, but in the other IChemE contracts they do. Why? 

 
4. Why don’t contracts from the same group of providers have the same key definitions, or more 

fundamentally why don’t all the contracts use the same key definitions? For example;  
 
 NEC4 engineering refers to “Site” and “Accepted Programme”, whereas under NEC4 

design reference is to “Affected Property” and “Accepted Plan”.  
 Does this really achieve much? Would it not be better to have consistent definitions 

throughout? 
 FIDIC contracts – why do they refer to “Exceptional Event” instead of “Relevant Event”? 

Why does the FIDIC design, build and operate contract not define “force majeure” and yet 
refers to “exceptional risk” instead? The definition of which is remarkedly similar. 

SLIDE 8 - MONEY 

5. After termination due to force majeure, is the Contractor entitled to payment of the unpaid 
balance of the value of the Works?  
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 In FIDIC Short Form contract, the Contractor shall be entitled to payment of the unpaid 

balance of the value of the Works, and the Materials and Plant reasonably delivered to the 
Site. 

 In the FIDIC MDB contract, the Engineer shall determine work valuation and issue a 
Payment Certificate, which includes the amounts payable for any work carried out for 
which a price is stated in the contract and the costs. 

 The 2017 Red Book has the same regime as clause 18 referred to above. It also includes 
optional termination and payment to the Contractor for the value of the work done. 

 NEC4 contract is silent on this. 
 Under the JCT Design and Build 2016, no sums shall become due to the Contractor other 

than in accordance with clause 8.12. The Contractor shall at the Employer’s option either 
prepare and submit an account, or not later than 2 months after the date of termination, 
provide the Employer with all documents necessary for the Employer to do so, which the 
Employer shall do with reasonable dispatch (and in any event within 3 months of receipt 
of such documents). After taking into account amounts previously paid to the Contractor, 
the Employer shall pay the Contractor the amount due in respect of the account within 28 
days of its submission to the other party, without deduction of any Retention. Hardly quick. 

SLIDE 9 – INSURANCE (point is placing insurance obligation on contractor) 

6. In the FIDIC MDB contract, the Contractor may be entitled to payment of costs incurred for 
rectifying or replacing the Works and/or Goods damaged by force majeure, to the extent they 
are not indemnified through the insurance policy. 
 Is this a nice get out clause for the Employer, since it increases the scope of the insurance 

obligations for the Contractor?  
 In contrast, the FIDIC EPC Turnkey contract design, build and operate does not make 

reference to insurance, so does that relieve the contractor from obligations to obtain wider 
insurance? 

 Note that FIDIC silver book has a different balance of risk. 
 In the IChemE Subcontract 2003, the parties will bear their own costs arising from a delay 

caused by force majeure, but what do these “costs” include?  
 In the IChemE Target Costs Contract, the same applies, except to any costs incurred by the 

Contractor at the Site, which shall form part of the Actual Cost and Target Cost.  
 In the IChemE Minor Works contract, it is not guaranteed that the Contract Price will be 

adjusted. Clearly drafted in favour of the Employer. 
 Under the JCT contracts, it is unlikely that the Contractor will be able to make a claim for 

additional costs incurred from the covid-19 delay, unless the employer issues an express 
instruction to suspend the works, which is covered as a Relevant Matter. 

 Under the NEC contracts, the Contractor may be entitled to both time and cost by way of a 
change to the contract prices, if demonstrated that the event is a compensation event. 

So, to what extent do you a) discuss and consider the definitions by which you will be bound 
by the contract you are entering into? b) to what extent do you discuss, consider and agree how 
these definitions will be applied in the known and anticipated circumstances of your contract 
works? 

SLIDE 10 – RUNNER (way in which you give notice – forthwith – quickly) 

7. It is important to identify when notices are to be given: 
 For the Contractor, notice of the delay needs to be given “forthwith” and this is applied 

throughout the JCT Intermediate and D&B contracts.  
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 But, for the Employer, they need to respond to the Contractor’s notice “as soon as they 
are able to estimate the length of the delay” (JCT Intermediate Contract) and “as soon 
as reasonably practicable or within 12 weeks of notice of the particulars” (JCT Design 
and Build Contract).  So more leisurely. 

 In the IChemE sub-contract 2003, the Sub-contractor is required to advise the Contract 
Manager about the extension period required “as soon as it is reasonably practicable”. 
However, it is not clear the method or form of notice by which the Contract Manager 
should be advised. 

 In the IChemE contracts, why is notice only required to be given if either party is 
delayed by an event, but the rest of the contracts, for example the JCT contracts, require 
notice to be given whenever it becomes apparent that the works are being delayed or 
are likely to be delayed. Is this element of foreseeability only applicable to JCT? 

 FIDIC Short Form contract requires notice to be given by the party affected to the other 
party immediately. But, does this mean immediately when the party becomes aware or 
when the event occurs? Unusually therefore, this contract envisages ether party giving 
notice. For example, everyone was aware of COVID19 well before its true impact was 
felt. There is a further difference between the direct and indirect impact of such an 
event. Your site shuts – direct impact. A supplier cannot get their workforce to come 
to work so cannot finish the production of your goods, so you have either no materials 
or a lack of materials. Who carries that risk in the contract? Is that FM? 

SLIDE 11 – POSTMAN – (Form of notice) 

8. Important to identify what to include in the notice: 
 JCT Intermediate Contract – requires the Contractor to inform the Architect/ CA about 

the cause of delay. 
 But, the JCT D&B 2016 takes it a step further and requires the Contractor to also 

mention whether they think an event can be deemed as a Relevant Event, and provide 
an estimate of the expected duration of the delay caused by the event.  

 FIDIC green short form doesn’t mention what to include, but FIDIC MDB mentions 
the notice shall specify the obligations, the performance of which is or will be 
prevented. 

 FIDIC 2017 clause 1.3 is one of those rare instances where a contract defines the form 
for the notice, and greater detail is set out in the particular clauses requiring notice to 
be given of events or circumstances  

 ICheme Minor Works contract requires the Contractor (as soon as reasonably 
practicable after the event), to establish and detail the likely consequences, and shall 
give the Purchaser further notice of any extension. 

 Why do some contracts impose more obligations on the Contractor than others? To 
whose advantage is this and is that considered by you when drafting/negotiating your 
contract? 
 

9. Important to identify the correct party to give the notice to: 
 JCT Intermediate Contract says the notice needs to be given to the Architect/ Contract 

Administrator, whereas the JCT D&B 2016 requires notice to be given to the Employer. 
 NEC4 contracts require notice to be given to the Project Manager, if he does not 

provide notice to the Contractor. 
 If notice is not given to the correct party, is the notice valid? 
 What if the contract lacks specific detail as to the form of notice and does not 

consistently address such issues as condition precedents? 
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 For a condition precedent, it must be clear from the wording of the clause that the 
performance of all or part of the agreement is conditional on the relevant event 
occurring. 

 In Scottish Power UK Plc v BP Exploration Operating Co Ltd [2015] EWHC 2658 
(Comm) – the court held it could not conclude that compliance with the notice 
requirements of a force majeure clause was a condition precedent to claiming relief in 
the absence of express wording or words indicating that intention.  

 Some contracts such as the IChemE Minor Works Contract state that unless notice of 
the delay is given, there will be no extension of time available. Is this a condition 
precedent? 
 

10. Can only the Contractor give notice of a delay? Can the Employer, Architect/ Contract 
Administrator, Project Manager etc?  

 The JCT contracts are silent on this matter. Whilst the primary obligation is on the 
contractor (see 8 above), they do not state that the Employer cannot give a notice. 

 NEC4 Engineering Contract states that a Project Manager/ Supervisor shall give notice 
if the compensation event arises from their actions (giving an instruction or 
notification, issuing a certificate or changing an earlier decision). Otherwise the 
Contractor gives notice.  

 IChemE subcontract 2003 states that if either party is delayed, the relevant party is 
required to give notice immediately. 

 Why do some contracts impose greater obligations on the Contractor to serve notices, 
but not the Employer? Is this intentional bias on the party of the drafting organisation 
or an industry acceptance as to where the burden of such responsibility should fall in 
any event? 

SIDE 12 – CRYING (Upset as you didn’t give notice so you might lose out) 

11. What are the consequences of failing to give notice about delays? 
 The JCT Contracts remain silent on this, but the NEC4 contract mentions that the Prices 

and Completion Dates will not be changed, unless the compensation event arises from 
the Project Manager/ Supervisor’s actions.  

 FIDIC MDB says that having given notice, the party shall be excused performance of 
its obligations for so long as the Force majeure event prevents it.  

 Note that under FIDIC 2017, after a certain period, rights to optional termination may 
arise. 

 IChemE Minor Works contract states that the Contractor cannot claim additional time 
if notice is not given, but the rest of the IChemE contracts are silent on this. 

SLIDE 13 – ROWER (that ability to see into the future – the obligation is to notify of future 
changes) 

12. Does notice need to be given if there is a change in the estimated delay? 
 

 Notice to inform the Employer of a material change in the estimated delay is required 
under the JCT Design and Build, and the Standard contracts, but not the Intermediate 
Contract. Why is there such difference in the same group of contracts? 

 No mention in FIDIC short form to give notice of a change, but in FIDIC MDB, the 
party needs to give notice if it ceases to be affected by Force Majeure. However, it does 
not specifically mention when this notice needs to be given? What if notice is given, 
but some time after the Contractor is no longer affected by the delay, how quickly is 
the additional notice to be served? 
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SLIDE 14 – MIST (it is all a bit unclear) 

 
13. What are the consequences/ default position for the Employer, Architect/ Contract 

Administrator or the Project Manager for failing to reply to the Contractor’s notification of a 
delay?  

 The JCT contract is silent on this. 
 The NEC4 contract deems that if no response is received two weeks after the 

Contractor’s notification to the Project Manager, failing to reply to their notice is 
treated as acceptance that the event is a Compensation Event and an instruction to the 
Contractor to submit quotations. 

 What happens if a response is sent from the Project Manager, but it is not received by 
the Contractor? Is the Project Manager deemed to have accepted the Compensation 
Event, even if in the notice it did not? This again highlights the importance of having 
an agreed and robust notice provision. 

 FIDIC clause 3.7 determination.  This provides that there is a deemed rejection of any 
claim if not determined.  If no determination is made of other issue[s] then it is deemed 
to be a dispute. 
 

14. When don’t parties need to provide notice of a Relevant Event?  
 
 NEC4 says neither party has to notify a compensation event after the issue of the Defects 

Certificate. 
 

SLIDE 15 – SCRATCHING HEAD 

 
15. As well as giving notice, is the Contractor required to do anything else during an anticipated or 

actual delay? What is meant by the Contractor “constantly uses his best endeavours” to reduce 
the impact of delay, as seen in the JCT Contracts? How does this differ to using “reasonable 
endeavours”? 
 
 “best endeavours” – obligation on a party to take all the steps in their power to fulfil the 

terms of the contract. This will involve the Contractor incurring costs if necessary and 
potentially acting to their detriment to ensure they can show they have used best 
endeavours. 

 “reasonable endeavours” – requires the Contractor to take a sensible course of action to 
achieve the objective, even if other courses of action are available. 

 In contrast to the JCT contracts, under the NEC4 contracts, there is no reference or clear 
obligation on the Contractor to use either his best or reasonable endeavours to prevent 
delay. 

SLIDE 16 – MAN ON CHAIR (because he does not know the answer either) 

 
16. Why does the JCT Management Contract 2016 not include force majeure as a “Relevant Project 

Event”, when the other JCT contracts consider it as a “Relevant Event”?  
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SLIDE 17 – WALL CALENDAR  
 

17. Can you terminate a contract if a Relevant Event/ Compensation Event delays completion of 
Works for a long period of time?  

 NEC4 allows termination if the event delays completion by more than 13 weeks 
(91 days). 

 IChemE 2003 allows termination by written notice if performance is prevented for 
a continuous period of 120 days (17 and a bit weeks!). However, it doesn’t specify 
the notice period. Note the use of continuous.  

 IChemE minor works allows either party to terminate upon 7 days’ notice, if they 
are delayed for more than 60 (effectively 2 months) days. 

 Do you count weeks as a whole or if you are 1 day into a new week, will that count 
as a whole week? 

 IChemE only mentions that “Day” means business day, but doesn’t provide any 
further information about weeks. 

 Under FIDIC 2017, Yes. 
 
 

SLIDE 18 – RECORDS 
 
18. In the IChemE Sub-contract 2003, the Subcontractor is required to keep contemporary records 

of the delays (circumstances, extent and effect).  
 

 Does this impose greater obligations on the Subcontractor?  
 In the JCT Design and Build Contract, under the Code of Practice (Schedule 4), the 

Employer is required to consider the relevant records of the Contractor, but there is no 
specific mention of the Contractor recording delays. Why? 

 Why don’t Contractors under the NEC contracts have to keep records for delays? 
  Under FIDIC clause 20, there are requirements to keep contemporary records. 
 Wouldn’t it be better to keep records to avoid disputes at a later stage? 

SLIDE 19 – ENGLISH DICTIONARY 

19. In the IChemE Sub-contract 2003, the Contract Manager shall issue a Variation Order within 
14 days of the time that the extent and consequences of any delay are “known”. 
 

 Is this still the case where the Subcontractor hasn’t issued a notice of the delay? 
 What does “known” actually mean? Recognise? Within the scope of knowledge? 
 Is this an ongoing issue in other contracts? FIDIC Short Form contract requires notice 

to be given “immediately”, but it is unclear as to whether that means when the party 
becomes aware or once the event occurs. 

 In contrast, the JCT Design and Build Contract, provides more clarity, whereby the 
Employer shall respond to the Contractor’s notice “as soon as reasonably practicable 
or within 12 weeks of the notice of the particulars”.  
 

SLIDE 20 – MAN WAVING 

20. What happens if the contract does not include a force majeure clause? Or if it is inoperative in 
the particular circumstances?  
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 See FIDIC clause 18.6 - Release from performance under law. 

 

SLIDE 21 – CLOSED SITE AND DANGER SIGN 

21. Look to common law principles? 
 
 The parties may look to rely on “frustration”.   
 “Frustration” – is when an unforeseen event outside the control of the parties renders it 

impossible to perform the obligations, or alters them so that they are radically different 
to what was contemplated by the parties when they entered into the contract. There is a 
high burden of proof on a party to prove this. 

 In contrast to force majeure, when a contract becomes frustrated, the agreement is 
automatically terminated and neither party can be liable for breach of the agreement.  
All obligations for future performance cease. 

 Be careful of repudiation. For example, a contractor closes and leaves a site because it 
is thought that they cannot continue due to COVID19, but there has been no official 
instruction and the contractor has not served any other contract notice. Does that 
amount to an intention to no longer be bound by the terms of the Contract? 

 

SLIDE 22 – QUESTIONS 

Use chat or email direct to billbarton@bartonlegal.com 

 

SLIDE 23 – THANK YOU 

 

 

 

 

 

 

 

 

 

 

 

The material for this webinar has been prepared solely for the benefit of delegates. It is designed only to be an integral part of 
the presentation and does not stand on its own. It must not be used for giving advice in any shape or form, and it is not a 
substitute for legal advice. 

The author does not accept responsibility for loss howsoever occasioned to any person or persons acting or refraining from 
action as a result of this material. 


