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Clause 10.1 NEC 3 ECC and PSC  

 

“Act in a ..spirit of mutual trust and co-operation” 

 

Clause 10.2 NEC 4 same provision  

 

Such clauses are clearly enforceable -see below. 

 

What do they add to the parties’ general obligations (if anything)? How do the courts use such an 
obligation in considering the construction of the NEC contract in particular? 

 

NIHE v HBE [2014] NICA 27 

Case dealing with obligation to notify CEs and whether time bar applied  

Clause 10.1 referred to by CoA at [14] and [29]  

 

“Applying Clause 10.1 to the language of Clause 61.1 the employer, at the time of giving what is 
admitted to be an instruction, was bound to give a written notification of the compensation event 
which arose from the fact that that was an instruction which in fact changed the scope of the works.” 

 

NIHE v HBE [2017] NIQB 43  

 

Follow up proceedings dealing with whether documents showing actual costs were relevant to 
calculation of effect of CEs 

 

Clause 10.1 referred to at [9],[13] submission that word “shall” shows future tense.  

“[43] First of all, it is a cardinal principle of contractual interpretation that one should look at the 
agreement overall. This particular contract begins with the agreement that the employer and the 
consultant shall act “in the spirit of mutual trust and co-operation” (10.1). It seems to me that a refusal 
by the consultant to hand over his actual time sheets and records for work he did during the contract 
is entirely antipathetic to a spirit of mutual trust and co-operation. Further clauses in the contract such 
as Clause 15 reinforce that spirit. I find that the overall sense of the contract with its emphasis also on 
the assessment of compensation events is strongly against the defendant here.” 

 

So the “good faith” obligation does influence how the NEC 3 contract is to be construed and as well 
as being a free-standing obligation is also to be considered in conjunction with others in the same 
contract. No reason why NEC 4 will be treated differently. 

 

What does good faith mean as a free-standing obligation? 

 

See Vos J (now MR) who summarised the obligations in an express duty to: 
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“adhere to the spirit of the contract, to observe reasonable commercial standards of fair dealing, to be 
faithful to the agreed common purpose, and to act consistently with the justified expectations of [the 
other party]” (CPC Group, at paragraph 246). 

Similarly,  see Unwin v Bond [2020] EWHC 1768 (Comm)an express duty has been described as 
imposing the following minimum standards on a party: 

  

• To act honestly. 

• To be faithful to the parties’ agreed common purpose as derived from the agreement. 

• To not use powers for an ulterior purpose. 

• To deal fairly and openly with the other party. 

• To consider and take into account their own interests while also having regard for the other 
party’s interests. 

 

 Recent CoA case See Soteria Insurance Limited (formerly Cis General Insurance Limited) v IBM 
United Kingdom Limited [2022] EWCA Civ 440. 

 

What does disputing an invoice in good faith require?   

 

[134] If no-one acted in bad faith, I do not consider that, in these circumstances, there can have been 
a breach of the obligation to dispute invoices in good faith 

 

[137].  It is clear that the judge found that CISGIL acted fairly and honestly towards IBM and did not 
conduct itself in a way which was calculated to frustrate the purpose of the contract or act in a way 
that was commercially unacceptable: see the test in Astor Management and New Balance Athletics. 
There was no intentional or objectively reprehensible conduct. In the circumstances, I conclude that 
there is no room for a good faith challenge.  

 

 

  

 

http://uk.practicallaw.thomsonreuters.com/D-012-1458?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
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