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Overview: 

• What is Adjudication? 

• Are you eligible to adjudicate? 

• What is a typical dispute which gets referred to adjudication? 

• What specifically do you have to do to start an adjudication? 

• The positives and negatives of adjudication vs the Court Process. 

• How Barton Legal can help you. 

 

What is adjudication? 

• Developed as a quicker, less formal way of resolving a construction 

dispute.  Described as the process of ‘Pay Now, Argue Later’. (phrase used 

in various cases - Homer Burgess Ltd v Chirex (Annan) Ltd [1999 ScotCS 

264, RJT Consulting Engineers Ltd. v DM Engineering (Northern Ireland) 

Ltd. [2002] EWCA Civ 270, Pegram Shopfitters Ltd v Tally Weijl (UK) Ltd 

[2003] EWCA Civ 1750). 

• Intended as a way of replacing the court process on matters which fall 

within the ambit of the adjudicator (see the comments of Mr Justice Fraser 

at Paragraph 86 of the Dacy Building Services Limited v IDM Properties 

LLP [2018] EWHC 178 (TCC) case). 

• Adjudications are typically decided on by either a Quantity Surveyor, a 

Solicitor or Barrister. 

• Adjudication is a short process.  Adjudication typically lasts between 28-

42 days (from the date of issuing the referral notice). 

• Each side can make a series of submissions throughout the Adjudication. 

• The successful party cannot recover their costs from the unsuccessful party. 

• The unsuccessful party is usually made to pay the adjudicator’s fees. 
 

 

The Adjudication process (timeline): 
 

1. Claim under the Construction Contract; 

2. Dispute has ‘Crystallised’ (i.e., within the knowledge of the parties); 

3. The Notice of Adjudication is served by the referring party on the responding party;  

4. Issuing and service of the Adjudicator appointment form;  
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5. The Responding party can challenge the adjudicator’s jurisdiction; 

6. Appointment of the Adjudicator and service of the Referral Notice; 

7. Response from the Responding Party; 

8. Reply by the Referring Party; 

9. Further submissions (e.g. the Rejoinder, Surrejoinder); 

10. The Adjudicator investigates the claim and may ask for further information from 

both parties; 

11. The Adjudicator publishes their decision; and 

12. Enforcement proceedings are commenced (if the unsuccessful party does not comply 

with the decision), an agreement is entered into or the Adjudicator’s decision is 

finally binding. 

 

The Adjudication Process: 
1. Service of the Notice of Adjudication: 

• A relatively brief document; 

• It is used to let the other party know that a dispute is being referred to adjudication; 

• The notice should follow the requirements laid out in the Contract (note, many 

adjudication provisions in Contracts simply mention the Scheme for Construction 

Contracts (‘The Scheme’) applying to the Contract); 

• The notice must be served under Part 1, Paragraph 1 of The Scheme;  

• University of Brighton v Dovehouse Interiors Limited [2014] EWHC 940 (TCC), Mrs 

Justice Carr: 

o Proceedings are commenced when a notice of adjudication is given under 

paragraph 1 of the Scheme for Construction Contracts; 

o It was noted that “The authorities make it clear that not every breach of a 

requirement of the Scheme is such as to render a notice invalid.” (Paragraph 64 

of the University of Brighton v Dovehouse case). 

o Reference in this case is made to the case of Hart Investments Ltd v Fidler 

[2006] 109 Con LR 67 , Coulson J stated that service on day 8 (of the documents 

accompanying the referral notice) did not mean that there had been a failure to 

comply with the adjudication timetable: “although clause 41A (of the contract) 

sets out a mandatory timetable, it is a timetable that needs to be operated in a 

sensible and businesslike way.” 

o Therefore, at Paragraph 67, it was held that not identifying the contractually 

correct address was not enough to deem the notice of adjudication invalid as the 

responding party still understood the nature of the dispute which was to be 

commenced; 

o However, it is important to ensure that the notice of adjudication must follow 

the requirements of Paragraph 1 of the Scheme in line with the details given in 

the Contract.  I.e. the address which must be included in the notice, as per 
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paragraph 1(3)(d) of the Scheme, must be the addresses which were used in the 

Contract.  These cannot be the addresses used in correspondence (for example); 

 

• It is also important to note that the adjudication notice should include the name of the 

parties as they appear on the contract. 

• However, even this may not necessarily invalidate the notice of adjudication: 

o MG Scaffolding (Oxford) Ltd v Palmloch Ltd [2019] EWHC 1787 (TCC) – 

A case which involved the claimant corresponding with the Defendant under its 

registered name and its trading name during the project (albeit, mostly with the 

registered name).  The notice of adjudication named the responding party as the 

trading name.   

 

Mr Adam Constable QC held that this was not a case where the notice of 

adjudication had been sent to the wrong contracting party, as it had been made 

clear that the trading name was still an appropriate alias for the responding 

party.  This was because it had been obvious that the trading name was the same 

legal entity as the responding party. 

 

Paragraph 35 – “The exercise is to assess the notice as a whole against its 

contractual setting how it would have informed a reasonable recipient. I do not 

accept that there is much to be gained in distinguishing, as Mr Arnold sought 

to do, between how a 'reasonable recipient' might approach the task as opposed 

to some other objective third party, and to the extent that there might be some 

difference, I consider… that the proper approach is to consider, objectively, 

how a reasonable recipient of the Notice would construe the Notice.” 

 

Gerard Ferns, Kerry-Ann Ferns v Keith West, Adam West, Linda West (T/A 

Haven Build) [2019] EWHC 141 (TCC) –  

This case involved an adjudication being brought against an unregistered 

partnership trading as ‘Haven Build’ (but never registered as such), the contract 

was between the Claimants and the trading name.  A notice of adjudication 

made reference to the trading name, not the individual members of the 

partnership.  The Defendants argued that the adjudication was invalid as a result 

of this.  Mr Justice Fraser held that any party/party name which could be deemed 

a contracting party to the contract can be included on the notice of adjudication.  

In this case, the contract was made with the trading name, so it was right that 

the notice of adjudication included that name. 

 

It is good practice to ensure the notice is addressed and served on the responding 

party’s name and address as listed in the Contract. 

 

Challenging the Adjudicator’s jurisdiction: 

• Edmund Nuttall Ltd v RG Carter Ltd [2002] EWHC 400 (TCC): 
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o There are two forms of challenge which can be made to an adjudicator’s 

jurisdiction: 

▪ Internal jurisdiction disputes/challenge – these usually relate to the 

actual Contract itself and whether the adjudicator correctly interpreted 

the terms of the Contract and applied them correctly to the dispute.  It 

should be noted that the court is unlikely to overturn the decision of the 

adjudicator based on this type of challenge; 

 

▪ Threshold jurisdiction disputes/challenges – These relate to whether or 

not the matter can actually be referred to adjudication. 

o There are many forms of threshold jurisdictional disputes/challenges, which 

might include: 

o 1 – General jurisdiction: 

 

▪ There was no finalised contract (e.g. AT Stannard Ltd v 

Tobutt and another [2014] EWHC 3491 (TCC) – an 

argument was raised that a novation had occurred, thus 

meaning that the parties to the adjudication were not the 

same parties to the contract.  This failed as an argument.); 

 

▪ The Contract is not a ‘Construction Contract’ (see the notes 

below); 

 

▪ The Contract was not written and/or cannot be evidence in 

written documents (unlikely to succeed for contracts entered 

into after 1 October 2011 in England and Wales); 

 

▪ The adjudication procedure in the Contract does not comply 

with Section 108 of the HGCRA 1996 (e.g. the Contract says 

the adjudicator must give their decision within 21 days of 

receiving the referral (not the requisite 28 days)); 

 

▪ The adjudicator’s appointment was invalid – This can 

include the fact the referring party sent the appointment of 

adjudicator form to a body which was not designated in the 

Contract.  For example, Lead Technical Services Ltd v CMS 

Medical Ltd [2007] EWCA Civ 316 (Lord Justice Moses) – 

The referring party (LTS) had applied to the Institute for 

Civil Engineers (‘ICE’) to appoint the adjudicator.  The 

parties had entered into a Deed of Appointment which said 

that the Technology and Construction Solicitors' Association 

(‘TeCSA’) would be the body which appointed the 

adjudicator, not ICE.  The court held the adjudicator, who 

had been appointed by ICE and had decided on the matter, 
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had no jurisdiction and therefore the adjudicator’s decision 

was invalid and unenforceable. 

 

o 2 – Particular Jurisdiction –  

▪ No dispute has ‘crystallised’ (see below for further 

information on this); 

 

▪ The dispute referred to the adjudicator is different to the 

‘crystallised dispute’ – Please note, the case of Cantillon 

Limited v Urvasco Limited [2008] EWHC 282 (TCC) it was 

held that the referring (and responding party) are not limited 

“to the arguments, contentions and evidence put forward… 

before the dispute crystallised” (Paragraph 56, Mr Justice 

Akenhead).  It was also held that the court and adjudicators 

will not take an overly-legalistic approach to determine 

what the dispute is. 

 

The case of Dickie & Moore Limited v Ronald James 

McLeish, Mrs Diane McLeish and Catriona Watt as 

Trustees of The Lauren McLeish Discretionary Trust [2019] 

CSOH 71 found that it could not be said that a notice of 

adjudication, which claimed for an extension of time of 16.6 

weeks as a result of groundworks and another extension of 

time of 30.3 weeks which related to the shells of the 

superstructure of the buildings and their finishes could not 

be described as the same as the ‘crystallised dispute’.  The 

court looked at the claimant’s interim valuation no 17 

(which was at the heart of the dispute), where the claimant 

had claimed an extension of time of 4 weeks due to the 

weather conditions and a prolongation of 13 weeks.  The 

court held that the evidence could not establish that the extra 

16.6 and 30.3 weeks extension of time claim had 

‘crystallised’.  The court was willing to divide the 

uncrystallised claim from the crystallised dispute (note that 

this may not always happen). 

 

▪ The dispute has already been decided upon in another 

adjudication: Vertase F.L.I. Limited v Squibb Group Limited 

[2012] EWHC 3194 (TCC): This related to two 

adjudications on the same issue.  The contract provisions 

made it clear that the adjudicator’s decision would be final 

until it was finally decided upon by litigation or arbitration.  

Mr. Justice Edwards-Stuart held, at paragraph 44, that the 

adjudicator could not contradict the decision made in the 
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first adjudication.  This is irrespective of whether or not the 

adjudicator’s decision was right or wrong. 

Quietfield Ltd v Vascroft Construction Ltd [2006] EWCA 

Civ 1737 – May LJ at paragraph 20 held “More than one 

adjudication is permissible, provided a second adjudicator 

is not asked to decide again that which the first adjudicator 

has already decided.” 

 

▪ The dispute referred to the adjudicator is ‘substantially the 

same’ as a dispute already decided upon by a previous 

adjudicator: 

 

Part 1, Paragraph 9(2) of The Scheme: 

“An adjudicator must resign where the dispute is the same 

or substantially the same as one which has previously been 

referred to adjudication, and a decision has been taken in 

that adjudication.” 

 

Quietfield Ltd v Vascroft Construction Ltd [2006] EWCA 

Civ 1737 – Lord Justice Dyson at paragraph 47: 

“Whether dispute A is substantially the same as dispute B is 

a question of fact and degree. If the contractor identifies the 

same Relevant Event in successive applications for 

extensions of time, but gives different particulars of its 

expected effects, the differences may or may not be sufficient 

to lead to the conclusion that the two disputes are not 

substantially the same. All the more so if the particulars of 

expected effects are the same, but the evidence by which the 

contractor seeks to prove them is different”. 

 

HG Construction Ltd v Ashwell Homes (East Anglia) Ltd 

[2007] EWHC 144 (TCC), Ramsey J set out a number of 

things to consider, including that: 

"… the approach must involve not only the 'same' but also 

'substantially the same' dispute or difference. The reason for 

this… is that disputes or differences encompass a wide 

range of factual and legal issues. If there had to be complete 

identity of factual and legal issues then the ability to 're-

adjudicate' what was in substance the same dispute or 

difference would deprive Clause 39A.7.1 [of the JCT 

Standard Building Contract, with Contractor's Design 

1998] of its intended purpose." 

 

The court, when considering if the dispute was 

‘substantially the same’, should firstly consider the view of 
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the adjudication and that the adjudicator is in the best 

position to decide these types of issues. (Brown and another 

v Complete Buildings Solutions Ltd [2016] EWCA Civ 1 and 

Amey LG Ltd v Aggregate Industries UK Ltd [2019] EWHC 

3488 (TCC)) 

 

Kilker Projects Ltd v Purton (t/a Richwood Interiors) 

[2016] EWHC 2616 (TCC) – it was held that the second 

adjudicator was allowed to determine the value of the 

contractor’s final account.  The first adjudication had only 

decided that the notified sum in respect of the contractor’s 

final account was payable because no pay less notice had 

been served.  The HGCRA 1996 and the Scheme are not 

concerned with the final account but only with the payment 

provisions of a construction project. 

   

o 3 - Challenging the adjudicator’s jurisdiction to determine the 

specific dispute (note, this challenge would be brought after the 

adjudication): 

▪ The adjudicator decided on a dispute that had not been 

referred to him: 

McAlpine PPS Pipeline Systems Joint Venture v Transco plc 

[2004] EWHC 2030 (TCC) – the Adjudicator has no 

jurisdiction to determine a dispute which has not been 

referred to them in the notice of adjudication.   

▪ The adjudicator failed to reach his decision within the 

required timescale: 

Epping Electrical Co Ltd v Briggs & Forrester (Plumbing 

Services) Ltd [2007] EWHC 4 (TCC) – the adjudicator had 

not reached his decision in time and the extension of time 

which he had requested had not been unconditionally agreed 

to.  This meant that the adjudicator’s decision was 

unenforceable. 

▪ The adjudicator imposed a pre-condition on the publication 

of his decision: 

This would breach the obligations of the adjudicator under 

The Scheme. 

Mott Macdonald Ltd v London & Regional Properties Ltd 

[2007] EWHC 1055 (TCC) – the court held that the 

adjudicator refusing to issue his decision until the referring 

party had paid his fees was a breach of the adjudicator’s 

obligation to act impartially (Part 1, Paragraph 12(a) of The 

Scheme).  The court also held that such a pre-condition 

would mean the adjudicator will be in breach of Part 1, 
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Paragraph 19 of The Scheme (the obligation to reach his or 

her decision within 28 days of the referral notice). 

 

• A common challenge is the fact the Adjudicator has decided/ruled on a matter which 

was not the subject of the notice of adjudication: 

 

o Edmund Nuttall Limited v R. G. Carter Limited [2002] EWHC 400 (TCC): 

H.H. Judge Richard Seymour Q. C. at Paragraph 25 “the adjudicator has 

jurisdiction to decide a “dispute” which is the subject of a Notice of 

Adjudication, but he has no jurisdiction to decide something which is not 

covered by the relevant Notice of Adjudication.” 

o Note, such a challenge would normally be made after the adjudicator has issued 

his/her decision. 

Service of the referral notice: 

Section 108(2) of the HGCRA 1996 – 

A Construction Contract should provide that the Referral Notice should be issued within 7 days 

of the notice of adjudication. 

Hart Investments Ltd v Fidler & Anor [2006] EWHC 2857 (TCC) –  

Paragraph 50 “The whole point of adjudication is that speed is given precedence over accuracy. 

What matters is a quick decision, not necessarily a correct one… If the timetable can be 

extended without consent either, as here, at the beginning of the process or, as in Simons at the 

end of the 28 days, there is a great danger of uncertainty and of a watering-down of the critical 

importance of the tight timetable on which the entire adjudication process is based. In other 

words, if, as I consider it to be, Ritchie is a correct statement of the position at the conclusion 

of the 28 days, it seems to me that the same principle must also apply to the event which signals 

the commencement of the same 28 day period, namely the provision of the referral notice within 

7 days of the intention to refer.” 

Responding to the referral notice: 

Cantillon Limited v Urvasco Limited [2008] EWHC 282 (TCC) Mr Justice Akenhead, 

summarising the authorities on the scope which a responding party had when defending a claim 

during adjudication, observed on Paragraph 55 “it is open to any defendant to raise any defence 

to the claim when it is referred to adjudication”. 

The powers of the adjudicator: 

Section 108(2)(f) of the HGCRA 1996: 

The contract shall… enable the adjudicator to take the initiative in ascertaining the facts and 

the law. 

 

The adjudicator can: 
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• Be inquisitive during the adjudication (e.g. the adjudicator, under Paragraph 13 of the 

Scheme, can ascertain the facts of the case by requesting any outstanding documents, 

hold a meeting with the parties, question them, etc.); 

• Invite both parties to make representations; 

• Extend the timetable limits to serve submissions (although note, under section 

108(2)(d) the referring party must consent to this); 

• Refer to only written evidence and representations when making his decision; 

• Can ask the parties to make oral submissions at a hearing; 

• Ask the parties to supply him with a document(s) or with specific information. 

 

The adjudicator cannot: 

• Unfairly prejudice a party’s ability to make a submission based on timetable 

considerations if the party makes the submission slightly late (CJP Builders Limited v 

William Verry Limited [2008] EWHC 2025 (TCC) – Mr Justice Akenhead held that the 

adjudicator refusing to take into account a submission which was made 5 hours late was 

a breach of natural justice and restricted the responding party’s right to make a 

representation.  Paragraph 84 – “One must consider the end result of what the 

adjudicator actually did which is that Verry's Response… was expressly and 

consciously not considered by the adjudicator”.  However, the adjudicator may be 

allowed to refuse a further submission if it is late.  See Amec Group Limited v Thames 

Water Utilities Limited [2010] EWHC 419 (TCC), Mr. Justice Coulson at Paragraph 64 

“in my judgment, in an adjudication with a tight timetable, an adjudicator is not obliged 

to consider in detail a second round submission or pleading, served very late in the 

adjudication process.”); 

 

• Decide on matters which were not referred to them in the notice of adjudication;  

 

• Put pre-conditions on their ability to release their decision (Mott Macdonald Ltd v 

London & Regional Properties Ltd [2007] EWHC 1055 (TCC) as discussed above); 

 

• Deal with matters which have already been referred to adjudication; 

 

• Commit what may be deemed a breach of natural justice (e.g. refusing to allow the 

responding party to respond to the referral on spurious grounds.  Although, as 

mentioned above, it seems unlikely the adjudicator will be allowed to refuse a response 

at all); 

 

• Act in a partial or biased way in anyway. 

 

The adjudicator’s decision: 
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The adjudicator does not need to give a comprehensive, lengthy decision but he must give an 

adequate decision. 

Carillion Construction Limited v Devonport Royal Dockyard Limited [2005] EWCA Civ 1358 

– The adjudicator must give a statement which sufficiently deals with the issues which have 

been referred to him and the reasons why he has come to his decision.  This statement can be 

brief.  Lord Justice Chadwick observed, at paragraph 86, “It must be kept in mind that the 

majority of adjudicators are not chosen for their expertise as lawyers. Their skills are as likely 

(if not more likely) to lie in other disciplines. The task of the adjudicator is not to act as 

arbitrator or judge. The time constraints within which he is expected to operate are proof of 

that. The task of the adjudicator is to find an interim solution which meets the needs of the case. 

Parliament may be taken to have recognised that, in the absence of an interim solution, the 

contractor (or sub-contractor) or his sub-contractors will be driven into insolvency through a 

wrongful withholding of payments properly due. The statutory scheme provides a means of 

meeting the legitimate cash-flow requirements of contractors and their subcontractors. The 

need to have the “right” answer has been subordinated to the need to have an answer quickly.” 

Gillies Ramsay Diamond v PJW Enterprises Ltd 2004 S.L.T. 545 – 

The Lord Justice Clerk Gill observed, at paragraph 31, that “In my opinion, a challenge to the 

intelligibility of stated reasons can succeed only if the reasons are so incoherent that it is 

impossible for the reasonable reader to make sense of them”. 

These cases would indicate that an adjudicator’s decision could only be challenged in and of 

itself if they did not answer the questions put to them or they somehow lacked capacity to write 

a coherent set of paragraphs. 

After the adjudicator’s decision: 

Carillion Construction Limited v Devonport Royal Dockyard Limited [2005] EWCA Civ 1358 

Paragraph 87 - “In the overwhelming majority of cases, the proper course for the party who is 

unsuccessful in an adjudication under the scheme must be to pay the amount that he has been 

ordered to pay by the adjudicator. If he does not accept the adjudicator's decision as correct 

(whether on the facts or in law), he can take legal or arbitration proceedings in order to 

establish the true position.” 

The successful party can also apply to the court for summary judgement and ‘enforce’ the 

adjudicator’s decisions (the first such ‘enforcement proceedings’ case was Macob Civil 

Engineering Ltd v Morrison Construction Ltd [1999] EWHC Technology 254). 

Are you eligible to bring a claim? 
A well drafted contract should have an adjudication provision. 

In the absence of such a provision, you will have the right to apply for adjudication under 

section 108 of the Housing Grants, Construction and Regeneration Act 1996 (‘HGCRA 1996’) 

if: 

1 - You have a ‘Construction Contract’ – Section 104(1) of the HGCRA 1996; 
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a. The three types of Construction Contract are; 

i. the carrying out of construction operations; 

 

ii. arranging for the carrying out of construction operations by others, 

whether under sub-contract to him or otherwise; 

 

iii. providing his own labour, or the labour of others, for the carrying out of 

construction operations. 

 

b. A comprehensive definition of Construction Operations is provided in Section 

105 of the HGCRA 1996.  These include construction work relating to 

roadworks, coastal protections, reservoirs, etc. 

 

c. Construction Operations do not include drilling and extracting oil and gas, 

assembly or demolition of power generating plants, making or repairing of 

artistic work (such as sculptures).  

2 – The dispute has ‘Crystallised’ (i.e., it is a dispute which both parties have knowledge about); 

3 – The dispute has arisen under the Contract (i.e. it can be directly attributed to a contract 

provision.  An example of such a dispute is one which relates to non-payment). 

Note, Part 8 of the Local Democracy, Economic Development and Construction Act 2009 

(LDEDC Act 2009) repealed Section 107 of the HGCRA 1996.  Section 107 HGCRA said that 

a Construction Contract must be in writing.  As a result of the repeal of this section, a 

Construction Contract can be partly oral and partly in writing. 

However, there have been cases recently where a contract has been ruled to have existed, even 

when there were wholly oral representations made about the supposed contract: 

Dacy Building Services Limited v IDM Properties LLP [2018] EWHC 178 (TCC): 

Mr Justice Fraser observed, at paragraph 3 of this judgment: “An oral contract is sufficient for 

disputes to be governed by the statutory adjudication provisions, due to s.139 Local 

Democracy, Economic Development and Construction Act 2009 , which repealed the 

requirement in s.107 of the Housing Grants, Construction and Regeneration Act 1996 that 

construction contracts had to be in writing or evidenced in writing.” 

In this particular case, it was found that a Construction Contract had been entered into at a 

meeting under a bus shelter in Camberwell, London. 

Some of the factors for why a contract was found (in both the adjudication and preceding court 

proceedings) include: 

1. Dacy did not attend site until after the bus shelter meeting took place; 

 

2. The payment arrangements were consistent with the claimant contracting directly with 

the defendant; 
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3. Due diligence (in the form of requesting documents from Dacy) which was undertaken 

by IDM on Dacy would not have been necessary if the first party did not intend to 

directly engage the other party; 

 

4. The bus shelter meeting would not have taken place if IDM did not intend to engage 

Dacy; 

 

5. There was no evidence of a Contract between Dacy and the third party (HOC); 

 

6. Dacy would not have provided labour if it was relying only on the third party’s ability 

to pay (as HOC had stopped paying its other sub-contractors); 

 

7. Dacy made it clear they would not contract with HOC; and 

 

8. Dacy handed over his business card directly to a representative of IDM at the meeting. 

Rob Purton t/a Richwood Interiors v Kilker Projects Limited [2015] EWHC 2624 (TCC): 

Stuart-Smith J held that it was ‘beyond argument’ that a Construction Contract existed (albeit 

the contract was based on oral discussions) because there was ‘substantial performance’ from 

both parties (Purton doing the works and Kilker paying Purton £654,000).  The court will look 

at any evidence which can be used to determine that the parties intended to create legal 

relations.   

Where it can be said there is a Construction Contract, but there is either no clause which 

provides for adjudication as a form of dispute resolution or the adjudication provision only 

partially covers adjudication, then, under section 108(5) of the HGCRA 1996, the applicable 

adjudication provisions of the Scheme will apply to the contract.   

 

What is a ‘dispute’? 

Monmouthshire CC v Costelloe & Kemple Ltd [1965] 6 WLUK 59 – Lord Denning held that 

“in order that a dispute or difference can arise on this contract, there must in the first place be 

a claim by the contractor. Until that claim is rejected you cannot say that there is a dispute or 

difference. There must be both a claim and a rejection of it in order to constitute a dispute or 

difference.” 

Tradax International v Cerrahogullari TAS [1981] 3 All ER 344 – 

Ignoring a claim can still amount to a rejection, and thus meaning a dispute has arisen. 

Ellerine Brothers (Pty) Ltd v Klinger [1982] 1 WLR 175 –  

A dispute can be deemed to have arisen if one party makes an enquiry with the other party 

which requires some sort of agreement and the other party gives non-committal or obfuscating 

answers.  The dispute may not necessarily arise straight away but can arise after the responding 

party has been given a reasonable amount of time to respond. 
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Cruden Construction Ltd v Commission for the New Towns (1995) 2 Lloyd's Law Reports 37: 

The words ‘dispute’ and ‘difference’ should be given their “ordinary everyday meaning”, 

unless the contract provided for another definition of these words. 

The responding party to the potential dispute must be given sufficient information to make 

them aware of the potential dispute.  If this is not the case, then a dispute will not be deemed 

to have arisen. 

AMEC Civil Engineering Ltd v Secretary of State for Transport [2004] EWHC 2339 (TCC) –  

Jackson J (at paragraph 68) gave 7 key things to consider when determining if a ‘dispute’ has 

arisen: 

1. The word ‘dispute’ should be given it’s ‘normal meaning’; 

 

2. When determining if a dispute has arisen, useful guidance (but not concrete legal rules) 

can be sought from case law (e.g. the Tradax case, etc.); 

 

3. The claimant notifying the responding party of the dispute is not enough to say a dispute 

has formed.  The responding must have at least not admitted the claim for there to be a 

‘dispute’; 

 

4. The way in which a claim can be not admitted are ‘Protean’.  This can include an 

express rejection of the claim, discussions between the parties which infer that there 

has been a rejection, evasive responses to a claim, silence from the responding party, 

etc; 

 

5. If a party does remain silent, then the amount of time they can remain silent until a 

dispute can be deemed to have arisen will depend on the facts of the case and the 

contractual structure.  If the claim is well known, then a short amount of silence will 

suffice.  If the claim is referred to an agent who is legally bound to carefully consider 

the claim then give a detailed response, then the amount of time which the responding 

party is allowed to be silent will be longer; 

 

6. Where the claimant lodges the claim with the responding party and gives a specific 

deadline, the responding party’s inability to adhere to this deadline will not 

automatically mean a dispute has arisen.  However, the court will consider the deadline 

and any relevant reasons the claimant may have as to if the deadline was reasonable or 

not and what would be a reasonable deadline to respond by; 

 

7. If the claim is so nebulous and ill-defined that the responding party would struggle to 

respond to it then neither silence or an express non-admission to the claim is likely to 

give rise to a dispute for the purposes of adjudication (or arbitration); 

 

a. When considering if a claim has been set out in a ‘nebulous and ill-defined’ 

manner, Akenhead J held, at paragraph 52 of the VGC Construction Limited v 

Jackson Civil Engineering Limited [2008] EWHC 2082 (TCC) case, that we 
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must consider the surrounding circumstances of the specific case.  The parties 

and adjudicator should consider what both parties were saying and doing at the 

during the time before and leading up to the dispute.  This may mean that a 

single line which makes up the whole claim will not necessarily be ‘nebulous 

and ill-defined’. 

AMEC Civil Engineering Ltd v Secretary of State for Transport [2005] EWCA Civ 291 – 

On appeal of this case, the Court of Appeal approved of Jackson J’s considerations.  Rix LJ 

also added the following consideration when considering a dispute which may be referred to 

adjudication: 

1. That due to the tight timescales of adjudication (timescales which the responding party 

may not necessarily be ready for), the responding party should be given a ‘reasonable’ 

amount of time to respond to any claim before it can be deemed a ‘dispute’ for the 

purposes of adjudication. 

Ringway Infrastructure Services Limited v Vauxhall Motors Limited [2007] EWHC 2421 

(TCC) – 

Akenhead J held, at paragraph 55, that there are an infinite number of ‘disputes’ which could 

be referred to adjudication (such disputes are not just confined to orthodox issues around 

payment or lack thereof). 

Cantillon Ltd v Urvasco Ltd [2008] EWHC 282 (TCC) – 

Akenhead J held that the dispute which may be referred to adjudication does not have to be 

limited to just the evidence which was submitted by both parties to each other before the 

adjudication. 

MW High Tech Projects UK Limited v Balfour Beatty Kilpatrick Limited [2020] EWHC 1413 

(TCC) (Mrs Justice O’Farrell DBE considered the JCT D&B Sub-Contract 2011): 

 

1. In determining if further information/notification given to a contractor (by a sub-

contractor in this case) can be considered a new delay claim under clause 2.17 or part 

of a claim which has already been made, the new information must be objectively 

reviewed.  If the new information, when looked at objectively, can be said to be a new 

claim, then the Contractor will have to treat is as such and will not be bound by the 

timetable of the other claim.  However, if it can be said that the new information forms 

part of the old claim, then the Contractor must assess this information within the same 

time limit as the current claim (even if this time limit may be quite short upon receipt 

of the new information); 

 

2. Silence in response to multiple notices (in this case relating to delay by the sub-

contractor), which the Contractor was obliged to consider and provide a response to 

under the contract, was enough to determine that a dispute had crystallised and could 

be adjudicated on. 
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Note, Adjudication can also be used for more complex disputes, such as professional 

negligence.  However, these types of disputes were not originally envisaged as being within 

the remit of the adjudication process.  

For example, professional negligence adjudication proceedings have taken on a life on their 

own.  There usually has to be an agreement beforehand between the parties (in the Pre-Action 

stage) that they will engage in adjudication and the adjudicator will typically be allowed 56 

days from the date of his appointment to provide his decision.  

 

 

The ‘typical’ dispute(s) which get referred to 

adjudication: 
Breach adjudications where a party has failed to serve, usually, a pay less notice validly or on 

time. 

Non-payment by the responding party to the referring party.   

Disputes over whether or not the payment provisions in the Contract have been complied with. 

Disputes over extensions of time (and the notices associated with this, e.g. Non-Completion 

Notice). 

Valuation adjudication.  This is typically where the referring party disputes the value of the 

work which the responding party claims or the referring party disputes the fact a pay less notice 

was served against them in some way (usually the fact they do not agree with the amount which 

the responding party was going to ‘pay them less’). 

These disputes typically arise for a couple of reasons: 

1 - The contract provisions have not been followed properly.  

2 – The referring party disputes the amount of work the responding party has claimed to have 

done. 

Contract provisions not being followed can be caused by the Employer and Contractor having 

agreed tight payment deadlines/provisions, which may favour one of the parties.  Note, the law 

makes it clear that the parties can freely agree their payment provisions (section 109(2) and 

110(1) HGCRA 1996).  The complexity of construction projects/contracts also means errors in 

following the contract provisions can be made. 

Adjudication can arise for a variety of reasons. 

Starting an adjudication (the notice of 

adjudication) 
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If you have a construction dispute, then the first thing you will need to do is file and serve a 

Notice of Adjudication on the responding party. 

A notice of adjudication must refer to one dispute only: 

Section 108(1) HGCRA 1996 – “A party to a construction contract has the right to refer a 

dispute arising under the contract for adjudication under a procedure complying with this 

section.” 

However, Part 1 Paragraph 8(1) of The Scheme says how “The adjudicator may, with the 

consent of all the parties to those disputes, adjudicate at the same time on more than one 

dispute under the same contract.” 

David and Teresa Bothma t/a Dab Builders v Mayhaven Healthcare Ltd [2007] EWCA Civ 

527, His Honour Judge Havelock-Allan QC at paragraph 26 “Given that the consent of the 

parties is a prerequisite to the determination of more than one dispute, it seems to me it must 

follow that if in truth more than one dispute has been resolved, the award as a whole is 

unenforceable.” 

Please also see the case of McAlpine PPS Pipeline Systems Joint Venture v Transco plc [2004] 

EWHC 2030 (TCC) above. 

The Notice of Adjudication should be brief; it must set out the dispute that is being referred 

and should define what the dispute is and what it relates to. 

An example of a notice of adjudication shall be sent separately for those who attended the 

webinar. 

 

Starting the adjudication – Appointment and 

referral: 
After the Notice of Adjudication has been issued, you must make an application to the 

appropriate body for the appointment of an adjudicator.  There are a number of these, e.g. the 

RICS, RIBA, TeCSA and each has their own appointment form and fee. 

The adjudicator should be appointed within 7 days of the notice of adjudication being served 

(section 108(2)(b) HGCRA 1996).   

The Referring Party must apply to the nomination body which is stated in the contract (Part 1, 

Paragraph 2(1)(a) of The Scheme).   

J Murphy & Sons Ltd v W Maher and Sons Ltd [2016] EWHC 1148 (TCC) – There is not a 

legal requirement to name an adjudicator nominating body in the contract.   

If there is no adjudicator nominating body referred in the contract then, under Part 1 Paragraph 

2 (1)(c) of The Scheme, the referring party can refer to an adjudicator nominating body of its 

choice. In the absence of such a provision, then the referring party can apply to a “responsible 
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institution which offered the service” (J Murphy & Sons Ltd v W Maher and Sons Ltd [2016] 

EWHC 1148 (TCC)). 

In the Appointment of Adjudicator form the referring party may be allowed to: 

1. Make a representation about the type of qualifications and experience they 

would ideally like their adjudicator to have (e.g., if it’s a project relating to the 

administration of the contract, then it may be appropriate to have an architect as 

your adjudicator); 

 

2. In very particular circumstances, identify any adjudicator(s) who may have a 

conflict of interest with any of the parties to the adjudication (e.g. because they 

may have been employed by one of the parties in the past). 

However, the case of Eurocom Ltd v Siemens plc [2014] EWHC 3710 (TCC) held that such 

representations should not be made fraudulently, dishonestly, or in a way which deliberately 

or recklessly attempts to subvert the adjudication process. 

As a result of the Eurocom case, many adjudicator nominating bodies are encouraged to 

provide the responding party with a copy of the appointment form, to make the process as 

transparent as possible.  It is good practice to always request this from the other side. 

Cofely Ltd v Bingham and another [2016] EWHC 240 (Comm) – this case involved a 

responding party requesting information about the arbitrator.  It was found the arbitrator was 

involved with 25 adjudications/arbitrations involving the responding party over the last 3 years 

and had derived 25% of his income from these 25 engagements.  The court held that because 

of the arbitrator’s involvement in these 25 engagements, his failure to disclose this initially and 

his hostile manner to the reasonable requests made by the responding party raised concerns of 

his lack of impartiality.  In this instance, it was held that Cofely could object to this arbitrator. 

Lanes Group plc v Galliford Try Infrastructure Ltd (t/a Galliford Try Rail) [2011] EWCA Civ 

1617– The responding party was allowed to not serve the referral notice and reapply to the 

adjudicator nominating body.  This was because the standard form contract they had entered 

into allowed this.  However, it was made clear (obiter) that such ‘forum shopping’ is not 

desirable or to be encouraged. 

Another case which related to an objection by the responding party to the appointment of an 

adjudication is Fileturn Ltd v Royal Garden Hotel Ltd [2010] EWHC 1736 (TCC) (this related 

to an adjudicator who used to be an employee of the responding party, it was ultimately found 

that he would not be biased). 

The main point of these cases is the fact that an individual adjudicator can be objected to, but 

only if there is evidence that there may be an issue over apparent bias, lack of impartiality or 

the ability of the adjudicator to administer the matter in accordance with natural justice. 

 

A list of approved adjudicator nominating bodies can be found on the Adjudication Society’s 

website: https://www.adjudication.org/resources/anbs. 

https://www.adjudication.org/resources/anbs
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Some of the common adjudicator nominating bodies include: 

Royal Institution of Chartered Surveyors (RICS) 

http://www.rics.org/ 

Technology and Construction Solicitors Association (TeCSA) 

http://www.tecsa.org.uk/  

Institution of Civil Engineers (ICE) 

http://www.ice.org.uk/  

Royal Institute of British Architects (RIBA) 

http://www.riba.org/  

Dispute Resolution Board Foundation (DRBF)  

http://www.drb.org/  

Many organisations, such as the RICS, have their own prescribed form you should fill in.  The 

form will ask for basic, pertinent information such as the details of the parties and their 

representatives, the type of dispute and the amount in dispute (if applicable). 

You must serve a Referral Notice after the adjudicator has been appointed.  

The appointment of the Adjudicator and service of the Referral Notice should be done within 

7 days of serving the Notice of Adjudication (Section 108(2)(b) HGCRA 1996). 

The Referral Notice should be detailed.  This will be the referring party’s main submission and 

has the ability to influence the direction of the adjudication.   

The Referral Notice needs to detail the facts and legal arguments upon which the Referring 

Party relies.  The Referral Notice should try to pre-empt any arguments which may be used in 

the Responding Party’s submissions.  Any relevant documents should be disclosed at this stage 

and cross-referred to in the Referral Notice. 

The Referral Notice may be supported by witness statements and/or expert reports.  This 

demonstrates the main advantage to the Referring party in that they can prepare their claims in 

detail and decide when to commence. 

 

I’ve won (or lost) an adjudication, what next? 
For obvious reasons, it is hard to say exactly what will happen after an adjudication decision 

has been issued. 

The ‘usual’ options are as follows: 

1. The successful party will issue enforcement proceedings in the Technology and 

Construction Court (‘TCC’); 

http://www.rics.org/
http://www.tecsa.org.uk/
http://www.ice.org.uk/
http://www.riba.org/
http://www.drb.org/
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2. The parties will enter into an agreement, where they agree to be finally legal bound by 

the decision and will set out a plan to pay the amount the adjudicator has decided; 

 

Another option, depending on the terms of the contract, is that the adjudicator’s decision is 

finally binding, and the parties will not need to take any further steps to enforce the decision. 

The first thing to note is that some construction contracts’ adjudication provisions do not 

provide that an adjudicator’s decision will be final.  The contract may stipulate that an 

adjudicator’s decision is legally binding but the dispute is not ‘finally determined’ until the 

dispute has been determined by legal proceedings, arbitration (if allowed by the contract) or an 

agreement has been entered into between the parties.  Section 108(3) of the Housing Grants, 

Construction and Regeneration Act 1996 provides that a construction contract must, at a 

minimum, stipulate that an adjudicator’s decision is interim binding.  Parties are free to agree 

in their contract that the adjudicator’s decision will be finally binding. 

Usually, the TCC will enforce the adjudicator’s decision.  However, there are a couple of 

reasons why the TCC may not enforce the adjudicator’s decisions, under the case of Hutton 

Construction Ltd v Wilson Properties (London) Ltd [2017] EWHC 517 (TCC): 

1. The adjudicator lacked jurisdiction and was not able/competent to decide on the matter 

as a result; 

2. The adjudicator breached the rules of natural justice. 

For examples of these two grounds, please see the information given above. 

It is also possible for the unsuccessful party to issue a CPR part 8 claim and seek a declaration 

from the court.  However, using this form of challenge will not allow the unsuccessful party to 

bring a challenge against what the adjudicator has decided.  Such a challenge can only be 

brought if, for example, it can be shown the adjudicator decided on the same, or substantially 

similar, issue which has been decided on by another adjudicator (e.g. Birmingham City Council 

v Paddison Construction Ltd [2008] EWHC 2254 (TCC)). 

The application to enforce the adjudicator’s decision is set out in section 9 of the Technology 

and Construction Court’s guide.  This usually involves issuing a CPR part 7 claim, setting out 

the fact you are seeking an order to enforce of an adjudicator’s decision with an accompanying 

application notice and a witness statement.   These documents should provide sufficient detail 

and evidence of the dispute and adjudication which is being brought. 

We shall be doing a further webinar and/or news article on enforcement proceedings and the 

nature of them in due course 

The two parties may decide to enter into an agreement after the adjudication has been 

completed.  In order to draft an effective agreement, you will want to consider the following: 

1. What was the nature of the dispute?  If, for example, the adjudication related to payment 

of an invoice (and the requisite notices were not given by the Employer), then you may 

want to think about if the Employer would bring another adjudication after the disputed 

payment has finally been paid.  The contractor may want to aim at having as long a 
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payment period as possible, in order to ensure the Employer is able to pay the amount 

without reasonable excuse and also in the hope that they may lose interest or possibly 

forget about bringing a subsequent adjudication.  The Employer will want to make the 

time period of the payment plan as short as possible, in order to ensure the issues 

surrounding the poor quality of work done by the Contractor are still fresh in everyone’s 

mind. 

 

2. The successful party may want to make the payment terms ‘time of the essence’, this 

would allow them to enforce the payment agreement by reverting back to the 

adjudicator’s decision, being an interim binding decision, and allow the Contractor to 

issue enforcement proceedings.  The unsuccessful party will not want such terms, 

especially as they are likely to have issues around their ability to raise the money in 

sufficient time.  Instead, the unsuccessful party will want to have sufficient time in order 

to make each installation of the payment plan. 

 

3. The unsuccessful party will want to reserve their rights and ensure the scope of the 

agreement is as narrow as possible.  The unsuccessful party will want to make sure that 

the agreement only relates to the adjudication.  The unsuccessful party should be 

cognisant of any other disputes that may be referred to adjudication after the agreement 

has been finalised.  Of course, the unsuccessful party may actually want the agreement 

to cover other potential disputes (depending on how confident they are on being 

successful in a subsequent adjudication). 

 

4. Ensuring any definitions used are not widely defined and clearly define things such as 

the Contract, the Adjudication which are likely to be included in the agreement. 

 

It should be noted that the recent case of Platform Interior Solutions Ltd v ISG Construction 

Ltd [2020] EWHC 945 (TCC) observed that (obiter) the payment of the adjudicator’s fees can 

be treated as affirming that the adjudicator’s decision was valid.  Although in this case, an 

email sent by ISG Platform which said that they considered the adjudicator’s decision to be 

invalid was better evidence of the fact ISG did not consider the decision to be valid. 

How has COVID-19 affected adjudication? 
Many adjudications are administered online.  Normally submissions are issued to the 

adjudicator and served on the other parties by email.  The use of programmes such as Dropbox 

allow the parties to share any of the documentation relied on over the internet, without the need 

to print out the documents, package them and send them via courier or post. 

Adjudication as a process usually takes place without any actual contact between the 

adjudicator and the parties to the adjudication. 

The adjudicator may ask for a meeting between the parties.  However, there is no reason why 

such a meeting could not be done over a video conferencing platform. 
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The adjudicator may also ask to undertake a site visit, this is unusual but not impossible.  The 

court has recently ruled on if this is acceptable during the current pandemic: 

Millchris Developments Ltd v Waters [2020] 4 WLUK 45 – this case involved a Contractor 

who applied for a prohibitory injunction to stop the referring home owner from proceeding 

with an adjudication.  The Technology and Construction Court rejected granting the injunction 

and held that COVID-19 in and of itself was not a reason to prevent an adjudication from 

occurring.  The court held that the COVID-19 situation did not stop the Contractor from 

scanning and sending the necessary documents to his solicitor.  The court also held that an 

adjudicator can make a site visit on his or her own if needed.  Meaning that an adjudicator can 

inspect a site whilst maintaining ‘social distancing’.   

Although it should be noted that if COVID-19 did not have a direct impact on the ability of the 

adjudicator it might be deemed as being in breach of natural justice if an adjudication was 

disrupted, and could be challenged on these grounds.  A good example of this may be that the 

Contractor is bed ridden as a result of catching the virus or one of his key staff (e.g. a director 

of his company who helped coordinate the project or his quantity surveyor) was severely ill or 

bed ridden so as to render them unable to co-operate with the solicitor and send the solicitor 

the relevant documents which could be used to defend the claim.  Although this is highly 

unlikely, it is something to bear in mind; 

• It is currently advised that those who live in Wales should only be making journeys 

which are within 5 miles of your home.  However, you can travel further if it is for 

‘work’ purposes.  We would advise that travelling in order to ensure you have the 

necessary information and documentation, etc. for an adjudication can be construed as 

being for ‘work’. 

 

• The travel restrictions in England do not provide guidance on how far someone is 

allowed to travel.  However, you can travel as far as you like as long as you can return 

‘within the same night’.  It is also advised that you work from home if possible.  This 

does not mean that you could not travel to your office or to somewhere else for the 

purposes of obtaining the necessary information for an adjudication, as long as you 

maintain a distance of 2 metres from those around you whilst doing so. 

 

Has COVID-19 affected enforcement 

proceedings? 
The short answer is no, the court has prepared to hear any enforcement proceedings over 

telephone or video conferencing platforms. 

The Courts of England and Wales have recently announced the new Practice Direction 51Y 

(https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part51/practice-direction-51y-

video-or-audio-hearings-during-coronavirus-pandemic); 

All short hearings (such as the Case Management Conference, Pre-Trial Review, etc), these 

will be held remotely unless an objection is raised; 
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Adjudication enforcement proceedings will usually consist of one hearing only – a summary 

judgement hearing; 

As these are typically short hearings, you can expect that these will be held remotely. 

Practice Direction 51Y - The Courts of England and Wales have recently announced that any 

hearings which are ordered to be undertaken as a video or audio hearing will likely be private 

hearings (i.e. they will not be allowed to be attended by the public); 

The Court itself has embraced video (and telephone) conferencing technology such as Skype 

Business, Zoom and Legalconnect.   The Business and Property Courts are well prepared and 

able to deal with video conferencing; 

One consideration is that both parties must cooperate during this process.  It may be ordered 

that the Claimant will have to set up the Video or Telephone conference.  Some of the 

organisations which are approved by the court may need the names and contact details of all 

the parties.   If you are the Defendant during an enforcement proceeding then you must 

cooperate with the Claimant and tell them who will be attending the hearing. 

Anyone who is interested in learning more about such proceedings, or indeed may be a party 

to such proceedings, should get in contact with us and we can advise you further on this issue. 

The positives of the Adjudication process  
Pros: 

1 – It’s a much quicker way of resolving a dispute, compared to Court proceedings; 

2 – It’s a more cost-effective way of resolving a dispute; 

3 – Less formal, can be done over email; 

4 – ‘Pay now, argue later’ – allows cashflow to continue during the project with as little 

disruption as possible; 

5 – The ability to use non-legal arguments (e.g. measurements from the Quantity Surveyor 

during a Valuation Adjudication); 

6 – It’s a more attractive way for companies with less money to try and resolve disputes, due 

to the cost-effective nature of it; 

7 – The decision of an adjudicator will not be published for the public to view.  However, if 

enforcement proceedings were issued then the facts and decision would be known to the public; 

8 – The ability to choose the discipline of your adjudicator (e.g., you can choose a quantity 

surveyor, solicitor, civil engineer, etc.); 

9 – Many adjudications could be run using arguments which do not rely on any legalities.  

Although not advised, it is possible. 

The disadvantages of the adjudication process 
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Cons: 

1 – Can only have one dispute adjudicated on (unless agreed between the parties); 

2 –The quick nature of Adjudication may mean there is not a detailed consideration of the 

claim(s) and/or argument; 

3 – The quick nature of Adjudication may mean that expert reports cannot be used; 

4 – Adjudication decisions are ‘binding’ but can be ignored and require court enforcement; 

5 – The successful party will rarely recover their costs from the unsuccessful party; 

6 – You may get a result which is legally incorrect! 

Adjudication law and general update 

• J Tomlinson Limited v Balfour Beatty Group Limited [2020] 4 WLUK 375 (TCC) – This 

case enforced the principles laid down in the Hutton Construction Ltd v Wilson 

Properties (London) Ltd [2017] EWHC 517 (TCC).  Namely, that there are only two 

grounds to challenge an adjudicator’s decision.  The first being there was a lack of 

jurisdiction from the adjudicator and the second a breach of natural justice. 

 

• Introduction of the new low value adjudication scheme from Adjudicator Nominating 

Bodies such as the RICS and RIBA.  The basics are: 

 

1. The dispute must be £50,000 or less; 

 

2. Each submission, and all its accompanying documents, must fit within 

one lever arch file; 

 

3. Fees of the adjudicator are capped; 

 

4. Each party will only have one submission.  However, the referring party 

may be allowed to have an extra submission to reply to the responding 

party’s submission. 

 

• Platform Interior Solutions Ltd v ISG Construction Ltd [2020] EWHC 945 (TCC) (21 

April 2020) – (discussed above) (obiter) The payment of the adjudicator’s fees may be 

treated as an affirmation of the adjudicator’s decision as being valid.  However, in this 

case, an email from ISG (where ISG where it said they do not accept the decision as 

valid) was definitive proof that it need not accept the decision of the adjudicator.  Roger 

ter Haar QC also noted that the court should not do anything which might be taken as 

giving credence to not paying the adjudicator’s fees. 
 

• MW High Tech Projects UK Limited v Balfour Beatty Kilpatrick Limited [2020] EWHC 

1413 (TCC) (Mrs Justice O’Farrell DBE considered the JCT D&B Sub-Contract 2011) 

(discussed above): 
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1. In determining if further information/notification given to a contractor (by a 

sub-contractor in this case) can be considered a new delay claim under clause 

2.17 or part of a claim which has already been made, the new information must 

be objectively reviewed.  If the new information, when looked at objectively, 

can be said to be a new claim, then the Contractor will have to treat is as such 

and will not be bound by the timetable of the other claim.  However, if it can 

be said that the new information forms part of the old claim, then the 

Contractor must assess this information within the same time limit as the 

current claim (even if this time limit may be quite short upon receipt of the 

new information); 

 

2. Silence in response to multiple notices (in this case relating to delay by the 

sub-contractor), which the Contractor was obliged to consider and provide a 

response to under the contract, was enough to determine that a dispute had 

crystallised and could be adjudicated on. 

 

How Barton Legal can help you 
Barton Legal have expertise in handling adjudications; 

Worked for clients who are referring an adjudication; 

Worked for clients who are defending/responding to adjudications; 

Partner/Director led working; 

Director who has many years of experience and has worked on large scale adjudications before; 

and 

Fee earning staff who have a lot of hands on experience. 

Barton Legal are able to advise a client on all aspects of adjudication. 

Barton Legal’s contacts 
Barton Legal have a variety of contacts based around the country.  

Barton Legal know and work with many professional consultants, such as Quantity Surveyors, 

Civil & Structural Engineers, Architects, Mechanical & Electrical Engineers, Barristers, 

amongst others.  

We use these contacts to assist us on adjudications, to ensure the best advice and support for 

our clients. 

To conclude 
We hope this handout has been of use to you. 
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The fundamental consideration here is the fact you should ensure you have a well drafted 

contract which has a comprehensive adjudication clause.  This clause should comply with all 

the applicable sections of the HGCRA 1996. 

Any adjudication which you do bring must also follow the applicable sections of the HGCRA 

1996 and The Scheme. 

If you need a contract with a well drafted adjudication clause, or you are looking to bring an 

adjudication or defend an adjudication, then please do not hesitate to get in contact with Barton 

Legal. 

We have the expertise and the experience to handle your adjudication related matters in a 

determined manner.  We would ensure that the adjudication clause in your contract reads with 

clarity. 

Please give us a call on 0113 202 9550, or alternatively send us an email at 

leeds@bartonlegal.com.  Please do not hesitate to visit us in office at 12 New Road Side, 

Rawdon, Leeds, LS19 6HN. 

We would also like to remind all our readers that this hand out presentation should not be relied 

upon as legal advice.  Barton Legal do not claim to make such representations and any such 

claims would be unsubstantiated. 
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