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Adjudication – something for everyone. 
 

Please note, this document is for educational purposes only.  This document 

should not be relied on as legal advice.  Barton Legal do not make any 

representations as to the legal validity of this document and any claims that this 

is legal advice will be unsubstantiated. 

 

Slide 1: 

Webinar/meeting is aimed at looking at adjudication, what it is and if adjudication has been 

affected by the COVID-19 lockdown. 

 

Slide 2 (Overview): 

What is Adjudication? 

Are you eligible to adjudicate? 

What is a typical dispute which gets referred to adjudication? 

What specifically do you have to do to start an adjudication? 

The positives and negatives of adjudication vs the Court Process. 

How Barton Legal can help you. 

 

Slide 3 (What is an adjudication?): 

Developed as a quicker, less formal way of resolving a construction dispute.  Described as the 

process of ‘Pay Now, Argue Later’. 

 

Adjudications are typically decided on by either a Quantity Surveyor, a Solicitor or Barrister. 

 

Adjudication is a short process.  Adjudication lasts between 28-42 days (from the date of 

issuing the referral notice). 

 

Each side can make a series of submissions throughout the Adjudication. 

 

The successful party cannot recover their costs from the unsuccessful party. 

 

The unsuccessful party is usually made to pay the adjudicator’s fees. 

 

Slide 4 (Adjudication process timeline): 

1. Claim under the Construction Contract; 

2. Crystallisation of the dispute; 

3. Service of the Notice of Adjudication;  
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4. Issuing and service of the Adjudicator Appointment form;  

5. The Responding party can challenge the adjudicator’s jurisdiction; 

6. Appointment of the Adjudicator and service of the Referral Notice; 

7. Response from the Responding Party; 

8. Reply by the Referring Party; 

9. Further submissions (e.g. the Rejoinder, Surrejoinder); 

10. The Adjudicator investigates the claim and may ask for further information from both 

parties; 

11. The Adjudicator announces their decision; 

12. Enforcement proceedings are commenced (if the unsuccessful party does not comply 

with the decision). 

 

Slide 5 (Eligibility to bring a claim): 

 
A well drafted contract should have an adjudication provision. 

 

In the absence of such a provision, you will have the right to apply for adjudication under 

section 108 of the Housing Grants, Construction and Regeneration Act 1996 (‘HGCRA 1996’) 

if: 

 

1- You must have a ‘Construction Contract’ – Section 104(1) of the HGCRA 1996; 

 

2 – The dispute has to have ‘Crystallised’; 

 

3 – The dispute must have arisen under the Contract i.e. be directly attributed to a contract 

provision.  An example of such a dispute is one which relates to non-payment. 

 

Note, Adjudication can also be used for more complex disputes, such as professional 

negligence.  However, these types of disputes were not originally envisaged as being within 

the remit of the adjudication process.  

 

MW High Tech Projects UK Limited v Balfour Beatty Kilpatrick Limited [2020] EWHC 1413 

(TCC) – (Mrs Justice O’Farrell considered the JCT D&B Sub-Contract 2011) when considering 

if a dispute has crystallised and the extent of this dispute, this case, which was recently ruled 

upon, observed that -  

1. New information given to the contractor (by, in this case, the sub-contractor) and 

another claim for a delay claim under clause 2.17 has already been made, then the new 

information must be reviewed objectively in order to ascertain if it forms part of the 

current delay claim or if it’s a new delay claim; 

 

2. Silence in response to notices which an Employer (or, in this case, a Contractor) was 

contractually obliged to provide a response to is evidence that a dispute has crystallised 

and can be referred to an adjudicator. 
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Slide 6 (The ‘typical’ dispute(s) which get referred to 

adjudication): 

Non-payment by the Employer to the Contractor, or Contractor to Sub-Contractor.   

Disputes over whether or not the payment provisions in the Contract have been complied with 

(e.g. the correct notices, such as a ‘pay less’ notice has not been served within the requisite 

time period). 

Disputes over extensions of time (and the notices associated with this, e.g. Non-Completion 

Notice). 

Valuation adjudication.  

These disputes typically arise for a couple of reasons: 

1- The contract provisions have not been followed properly.  

2 – The Employer disputes the amount of work the Contractor has claimed to have done. 

An example of a dispute over the payment provisions being complied with would be the 

Employer has not served a valid pay less notice. 

A valuation adjudication is typically where the Employer disputes the value of the work which 

the Contractor claims or the Contractor believes they should not have had a pay less notice 

served against them. 

Contract provisions not being followed can be caused by the Employer and Contractor having 

agreed tight payment deadlines/provisions, which may favour one of the parties.  Note, the law 

makes it clear that the parties can freely agree their payment provisions (section 109(2) and 

110(1) HGCRA 1996).  The complexity of construction projects/contracts also means errors in 

following the contract provisions can be made. 

Adjudication can arise for a variety of reasons. 

 

Slide 7 (Starting an adjudication part 1): 

If you have a construction dispute, then the first thing you will need to do is serve a Notice of 

Adjudication on the responding party. 

 

A notice of adjudication must refer to one dispute only (see David and Teresa Bothma t/a Dab 

Builders v Mayhaven Healthcare Ltd [2007] EWCA Civ 527). 

 

The Notice of Adjudication should be brief – it must set out the dispute that is being referred 

and should define what the dispute is and what it relates to. 

 

A notice which attempts to refer more than one dispute, especially without the agreement of 

the other party, will be unenforceable (see David and Teresa Bothma t/a Dab Builders v 

Mayhaven Healthcare Ltd [2007] EWCA Civ 527) 
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Slide 8 (Starting an adjudication part 2): 

After the Notice of Adjudication has been issued, you must make an application to the 

appropriate body for the appointment of an adjudicator.  There are a number of these, e.g. the 

RICS, RIBA, TeCSA and each has their own appointment form and fee. 

The Contract will usually detail which organisation you should apply to.  Many parties agree 

the Royal Institute of Chartered Surveyors (RICS). 

Many organisations, such as the RICS, have their own prescribed form you should fill in.  The 

form will ask for basic, pertinent information such as the details of the parties and their 

representatives, the type of dispute and the amount in dispute (if applicable). 

After the adjudicator has been appointed, you must serve a Referral Notice.  

The appointment of the Adjudication and service of the Referral Notice should be done within 

7 days of serving the Notice of Adjudication. 

The Referral Notice should be detailed.  This will be the referring party’s main submission and 

has the ability to influence the direction of the adjudication.   

The Referral Notice needs to detail the facts and legal arguments upon which the Referring 

Party relies.  The Referral Notice should try to pre-empt any arguments which may be used in 

the Responding Party’s submissions.  Any relevant documents should be disclosed at this stage 

and cross-referred to in the Referral Notice. 

The Referral Notice may be supported by witness statements and/or expert reports.  This 

demonstrates the main advantage to the Referring party in that they can prepare their claims in 

detail and decide when to commence. 

 

Slide 9 (I’ve won (or lost) an adjudication, what happens now?): 

The ‘usual’ options are as follows: 

1. The successful party will issue enforcement proceedings in the Technology and Construction 

Court (‘TCC’); 

 2. The parties will accept the decision, agree to be finally legal bound and pay the sums detailed 

in the adjudicator’s decision. 

It should be noted that the recent case of Platform Interior Solutions Ltd v ISG Construction 

Ltd [2020] EWHC 945 (TCC) observed that (obiter) the payment of the adjudicator’s fees can 

be treated as affirming that the adjudicator’s decision was valid.  Although in this case, an 

email sent by ISG Platform which said that they considered the adjudicator’s decision to be 

invalid was better evidence of the fact ISG did not consider the decision to be valid. 
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Slide 10 (How has COVID-19 affected adjudication?): 

• Adjudication as a process is unlikely to be affected by the COVID-19 situation; 

 

• Adjudication has fully embraced technology; 
 

• Adjudication can be handled remotely; 

 

• Many adjudications occur entirely online.  Normally submissions are issued to the 

adjudicator and served on the other parties over email.  The use of programmes such as 

Dropbox allow the parties to share any of the documentation relied on over the internet, 

without the need to print out the documents, package them and send them via courier 

or post; 

 

• Millchrist Developments Ltd v Waters [2020] 4 WLUK 45 – this case involved a 

Contractor who applied for a prohibitory injunction to stop the referring home owner 

from proceeding with an adjudication.  The Technology and Construction Court 

rejected granting the injunction and held that COVID-19 in and of itself was not a 

reason to prevent an adjudication from occurring.  The court held that the COVID-19 

situation did not stop the Contractor from scanning and sending the necessary 

documents to his solicitor.  The court also held that an adjudicator can make a site visit 

on his or her own if needed.  Meaning that an adjudicator can inspect a site whilst 

maintaining ‘social distancing’; 

 

• Although it should be noted that if COVID-19 did not have a direct impact on the ability 

of the adjudicator it might be deemed as being in breach of natural justice if an 

adjudication was disrupted, and could be challenged on these grounds.  A good example 

of this may be that the Contractor is bed ridden as a result of catching the virus or one 

of his key staff (e.g. a director of his company who helped coordinate the project or his 

quantity surveyor) was severely ill or bed ridden so as to render them unable to co-

operate with the solicitor and send the solicitor the relevant documents which could be 

used to defend the claim.  Although this is highly unlikely, it is something to bear in 

mind; 

 

• Any draconian travel restrictions which have been or may be brought in as a result of 

COVID-19 could also cause adjudication to be affected if the Responding Party was 

unable to access relevant documents at their offices and scan them and send them to 

their solicitor.  Note the differences in travel restrictions in England and Wales. 

 

• It is currently advised that those who live in Wales should only be making journeys 

which are within 5 miles of your home.  However, you can travel further if it is for 

‘work’ purposes.  We would advise that travelling in order to ensure you have the 

necessary information and documentation, etc. for an adjudication can be construed as 

being for ‘work’. 

 

• The travel restrictions in England do not provide guidance on how far someone is 

allowed to travel.  However, you can travel as far as you like as long as you can return 

‘within the same night’.  It is also advised that you work from home if possible.  This 

does not mean that you could not travel to your office or to somewhere else for the 
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purposes of obtaining the necessary information for an adjudication, as long as you 

maintain a distance of 2 metres from those around you whilst doing so. 
 

Slide 11 (Has COVID-19 affected enforcement proceedings?): 

• The Courts of England and Wales have recently announced the new Practice Direction 

51Y; 

 

• All short hearings (such as the Case Management Conference, Pre-Trial Review, etc), 

these will be held remotely unless an objection is raised; 

 

• Adjudication enforcement proceedings will usually consist of one hearing only – a 

summary judgement hearing; 

 

• As these are typically short hearings, you can expect that these will be held remotely. 

• Practice Direction 51Y - The Courts of England and Wales have recently announced 

that any hearings which are ordered to be undertaken as a video or audio hearing will 

likely be private hearings (i.e. they will not be allowed to be attended by the public); 

 

• The Court itself has embraced video (and telephone) conferencing technology such as 

Skype Business, Zoom and Legalconnect.   The Business and Property Courts are well 

prepared and able to deal with video conferencing; 

 

• One consideration is that both parties must cooperate during this process.  It may be 

ordered that the Claimant will have to set up the Video or Telephone conference.  Some 

of the organisations which are approved by the court may need the names and contact 

details of all the parties.   If you are the Defendant during an enforcement proceeding 

then you must cooperate with the Claimant and tell them who will be attending the 

hearing; 

 

• As a firm, Barton Legal have experience with remote hearings.  We were involved with 

the Technology and Construction Court’s first ever wholly remotely held trial.  We are 

proud to say we achieved a great result for our client during the trial as well. 
 

Slide 12 (The positives of the Adjudication process): 

Pros: 

1 – It’s a much quicker way of resolving a dispute, compared to Court proceedings; 

2 – It’s a more cost-effective way of resolving a dispute; 

3 – Less formal, can be done over email; 

4 – ‘Pay now, argue later’ – allows cashflow to continue during the project with as little 

disruption as possible; 

5 – The ability to use non-legal arguments (e.g. measurements from the Quantity Surveyor 

during a Valuation Adjudication); 
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6 – It’s a more attractive way for companies with less money to try and resolve disputes, due 

to the cost-effective nature of it; 

7 – The decision of an adjudicator will not be published for the public to view.  However, if 

enforcement proceedings were issued then the facts and decision would be known to the public; 

8 – The ability to choose the discipline of your adjudicator (e.g., you can choose a quantity 

surveyor, solicitor, civil engineer, etc.); 

9 – Many adjudications could be run using arguments which do not rely on any legalities.  

Although not advised, it is possible. 

 

Slide 13 (the disadvantages of the adjudication process): 

Cons: 

1 – Can only have one dispute adjudicated on (unless agreed between the parties); 

2 –The quick nature of Adjudication may mean that there is not a detailed consideration of the 

claim(s) and/or argument; 

3 – The quick nature of Adjudication may mean that expert reports cannot be used; 

4 – Adjudication decisions are ‘binding’ but can be ignored and require court enforcement; 

5 – The successful party will rarely recover their costs from the unsuccessful party; 

6 – You may get a result which is legally incorrect! 

 

Slide 14 (Adjudication law and general update): 

J Tomlinson Limited v Balfour Beatty Group Limited [2020] 4 WLUK 375 (TCC) – This case 

enforced the principles laid down in the Hutton Construction Ltd v Wilson Properties (London) 

Ltd [2017] EWHC 517 (TCC).  Namely, that there are only two grounds to challenge an 

adjudicator’s decision.  The first being there was a lack of jurisdiction from the adjudicator and 

the second being a breach of natural justice. 

Introduction of the new low value adjudication scheme from Adjudicator Nominating Bodies 

such as the RICS and RIBA.  The basics are: 

1. The dispute must be £50,000 or less; 

2. Each submission, and all its accompanying documents, must fit within one lever arch 

file; 

3. Fees of the adjudicator are capped; 

4. Each party will only have one submission.  However, the referring party may be 

allowed to have an extra submission to reply to the responding party’s submission. 
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Platform Interior Solutions Ltd v ISG Construction Ltd [2020] EWHC 945 (TCC) (21 April 

2020) – discussed above, this case was ruled upon recently. 

MW High Tech Projects UK Limited v Balfour Beatty Kilpatrick Limited [2020] EWHC 1413 

(TCC) – discussed above, this case was ruled upon recently. 

 

 

Slide 15 (How Barton Legal can help you): 

Barton Legal have expertise in handling adjudications; 

Worked for clients who are referring an adjudication; 

Worked for clients who are defending/responding to adjudications; 

Partner/Director led working; 

Fee earning staff who have a lot of hands on experience; 

Director who heads the Construction Department has many years’ worth of experience 

handling his clients’ adjudications. 

Barton Legal are able to advise a client on all aspects of adjudication; 

As mentioned before, we have been involved in trials and hearings which were held remotely 

and have achieved great results for our clients. 

 

Slide 16 (Barton Legal’s contacts): 

Barton Legal have a variety of contacts based around the country.  

Barton Legal know and work with many professional consultants, such as Quantity Surveyors, 

Civil & Structural Engineers, Architects, Mechanical & Electrical Engineers, Barristers, 

amongst others.  

We use these contacts to assist us on adjudications, to ensure the best advice and support for 

our clients. 

 

Slide 17 (to conclude): 

I hope this presentation has been of use to you. 

The fundamental consideration here is the fact you should ensure you have a well drafted 

contract which has a comprehensive adjudication clause.  This clause should comply with all 

the applicable sections of the HGCRA 1996. 

Any adjudication which you do bring must also follow the applicable sections of the HGCRA 

1996 and The Scheme for Construction Contracts 1998. 
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If you need a contract with a well drafted adjudication clause, or you are looking to bring an 

adjudication or defend an adjudication, then please do not hesitate to get in contact with Barton 

Legal. 

We have the expertise and the experience to handle your adjudication related matters in a 

determined manner.  We would ensure that the adjudication clause in your contract would read 

with clarity. 

Please give us a call on 0113 202 9550, or alternatively send us an email at 

leeds@bartonlegal.com.  Please do not hesitate to visit us in office at 12 New Road Side, 

Rawdon, Leeds, LS19 6HN. 
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