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Exclusion notice: this presentation and the accompaning slides are for educational purpose only, 
and these should not be relied upon as legal advice 

[slide 2] A direct experience with the DAB - A referral to resist a wrongful 
call on the Performance Bond

The presentation is about the experience of the contractor suffering a call on the 
performance bond, and the action to resist the call with the exploitation of the DAB 
mechanism.

[slide 3] the road rehabilitation contract - works completed, taking over 
certificate issued - defects notified before the expiry of the DNP

The Contractor had completed the rehabilitation and widening of 400 km of a national 
road. Taking over certificates had been received, and the two years Defects Notification 
Period was close to expiry.
The Employer had notified, and continued to notify, that defects had appeared on the 
asphalt, namely cracks, almost everywere. Furthermore there were ruttings, with or without 
bleeding, and settlements, at specific locations. The Employer requested the Contractor to 
repair the defects and make good the construction, at the Contractor’s cost, before the 
expiry of the defects notification period.
The conditions of contract were the 2006 MDB harmonised edition, for works designed by 
the Employer. Thus, the Contractor contended that he had executed in compliance with 
the contract and the specifications, and the root cause of the defects was grounded in the 
design, which was an Employer’s responsibility. The Contractor was available to make the 
repair, but not at his cost, and for a price to be agreed. 
The confrontation went on for months, with continuos correspondence exchanges. The 
Employer notified long lists of defects locations, km by km, and the Contractor replied that 
he had no intention to repair them free of charge. However, the Contractor executed some 
repairs, milling the wearing course layer and replacing it, and some extensive crack 
sealing, but the Employer was never satisfied.

[slide 4] responsibility and root causes of the defects - the dispute and the 
referral to the DAB - the call on the bond

The contractor intended to submit the disputed issue to the DAB, to clarify once for all that 
the contractor was not responsible for the defects, and the repair works were not to be 
executed at the cost of the contractor. The contractor had already submitted to the 
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employer and the engineer a technical report, but the report had been rejected by the 
engineer.
The referral to the DAB was under preparation when the employer anticipated the move, 
and wrote to the bank to call the performance security, in its entire amount.
…
Due to the different time zone, it was late night when I received an alarming phone call 
from my main office, to inform me that the bank had received the Employer’s request, and 
that we were under attack !
The Performance bond was for ten per cent of the contract price, and if the employer 
succeded in the call it would have been difficult - or impossible - to be repaid of those 
money. Not to say of the consequent negative impact on the image of the company. 
The contractor was confident that it was a wrongful call, and that the employer was not 
entitle to call the bond, according to the contract.
The contractor organized - for the next day - a virtual meeting with the lawyers - in Milan, 
in Rome and in London - to evaluate the situation and to decide the line of action. The 
decision was to proceed on two parallel paths. Under the contract, with a referral to the 
DAB, for an interim decision first, to suspend the call on the bond, and then for the 
decision on the responsibility of the defects. At law, filing a lawsuit in court, to have the 
tribunal order to stop the bank to pay, because the employer was not entitled to that.

[slide 5] What is the DAB? 

The Dispute Board is a team of one or of three persons. They have the role of Alternative 
Dispute Resolution (ADR).
Construction contracts are prone to disputes and litigations between the Employer and the 
Contractor. In the 1970’s the construction industry in the US was experiencing an 
overwelming number of disputes, and they had to be resolved in court. This entails a 
number of downsides, as the long duration of the litigation, the cost for the lawyers and the 
consultants, the late time at which the final decision is received, likely long after the 
completion of the works. Another negative aspect is that the issues go into the hands of 
the lawyers, and of people which did not had any direct knowledge of the facts and of the 
circumstances under which the dispute developed.
A report on the construction industry in the US concluded that the disputes and the 
litigations were the first cause of late completion and increase of cost in the construction 
contracts.
The committee recommended the implementation of an alternative dispute resolution 
method, and the Dispute Board concept was born.
The Dispute Board in construction contract was firstly used in 1975 in the project for the 
construction of a tunnel. The construction contract included the presence of a three 
members Dispute Review board with the target to assist the Parties in the contract 
administration. The DB proved to be extremely effective, the construction was completed 
on schedule, and within the budget. More important, the relations between the Owner and 
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the Contractor were cordial at all times during the construction. The DB managed three 
disputes, and everyone was satisfied.

The American Society of Civil Engineers promoted the DB concept, and in 1989 published 
a manual, “Avoiding and Resolving Disputes During Construction”, to settle down common 
rules and to summarize the previous experiences in the use of the Dispute Boards in 
construction contracts.
The World Bank introduced the use of the DB in its standard bidding documents in 1995.
In 1996 the Dispute Resolution Board Foundation (DRBF), a non-profit association of 
professionals practicing in the field of dispute resolution, was founded.
The DRBF promotes the use of the Dispute Board as an alternative dispute resolution 
process in the construction industry. The DRBF gathers the experiences of the 
professionals active in dispute resolution, and provides for trainings, manuals and 
educational resources. 
The founders of the DRBF wrote the first “Construction Dispute Review Board Manual”  in 
1996. The updated edition is available for free on the drb website at the link: https://
www.drb.org/dispute-board-manual.
In 1999 Fidic published the first edition of the rainbow suite, a complete rewriting of the 
previously issued Fidic conditions of contract, and introduced the use of the Dispute 
Adjudication Board in the three major forms of contract.

[slide 5 ctd] What is the purpose of the board?

The Dispute Board is a cost effective method to avoid and to resolve disputes between the 
Owner and the Contractor.
Cost and time issues inevitably arise during construction. Very often the Parties disagree 
on the allocation of the responsibility, and consequently for the liability, for these risks. The 
DB is there to assist the Parties in a double role. Avoidance and Resolution.
The “avoidance” role is deployed before a formal dispute arises, The DB assists the 
Parties in understanding the contract and promotes the managing of the contentious issue.
If the parties cannot resolve the contentious by themselves, the DB “Resolution” role 
cames into play.
Two different features of Dispute Board mechanism developed. These are well identified in 
the International Chamber of Commerce (ICC) Dispute Board Rules (2004). The ICC rules 
provide for a Dispute Review board and for a Dispute Adjudication board. ICC rules also 
featured a “Combined” review/adjudication board.
In 2015 the ICC rules were subsequently updated, and the additional role of dispute 
“avoidance” was added.
In the US the form of the “Review” board is preferred. The Dispute Review Board gives a 
non-binding recommendation to the parties to settle their dispute. However, as is it non-
binding, the parties are then requested to negotiate an agreement to settle the dispute. In 
so doing they will likely follow the lines given by the DB, but they are not binded to them.
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In contexts where the Employer is a public authority, managing public funds, it could have 
difficulties in negotiating with the contractor cost and time issues. In these cases a binding 
decision by the DB is much more effective. The DB has the role of “Adjudicator”. When 
requested by the Parties the DB gives a binding decision, which the parties shall comply 
with, with no delay.
However, the decision is binding but not final. It can be challenged and modified in 
arbitration.

[slide 5 ctd] How is the DB formed? 

Qualities of the DB members are of paramount importance.
DB members must have all the technical and ethical qualities you can imagine, be 
experienced and have high skill in all the aspects of the project, have long experience in 
DB practice, and be available at short notice to consider a dispute that can arise at any 
time.
DB members are experienced and trusted professionals. They are architects, engineers, 
contractors, consultants or lawyers, all of whom are specialists in construction work. All DB 
members must be approved by the contracting parties. DB members are, and must 
remain, independent and impartial at all times, and do not represent a specific contracting 
party. 
If the DB is of one member, which is suitable for small projects, say below 50 million euro, 
the name is agreed by the Parties.
For projects valued more then 50 million euros it is preferred to have a three member 
dispute board. In this case each party proposes the name of one member, for the 
acceptance of the other party. Once the two names are agreed, the parties, in consultation 
with the appointed members, choose the third name. The third man/woman takes the 
function of chairman/chairwoman. The DRBF and other institutions have updated lists of 
experienced professionals available to serve as DB member. A list of qualified potential 
members is also available at the Fidic website.
In the not infrequent case of disagreement between the parties, the contract states which 
authority will appoint the DB members. This could be the Fidic president, or the 
International Centre for Alternative Dispute Resolution of the International Chamber of 
Commerce, or others.

[slide 5 ctd] When is it formed? 
In 1999 the International Federation of Consulting Engineers (FIDIC) released the 
“Rainbow suite”, a further revision of the FIDIC conditions of contract . Fidic called it First 1

FIDIC is the only Copyright owner of FIDIC publications, which are protected by the Berne Convention for 1

the Protection of Literary and Artistic Works, international conventions such as TRIPS and the WIPO 
copyright treaty and national intellectual property laws. 
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edition, because it was deeply different from the previous ones. The Rainbow Suite 
consists of four different conditions of contract, namely the Short Form of contract (Green 
book), the CoC for building and engineering works designed by the Employer (Red book), 
the CoC for Plants and Design-Build (Yellow book) and the EPC Turnkey CoC, these two 
for works designed by the Contractor.
Common feature of the 1st edition books is the presence of the Dispute Adjudication Board 
(DAB). Fidic elected to use the “Adjudication” authority of the Dispute Board, and not the 
“Review” procedure. 
The Fidic committee, at that time, considered a peculiar difference between the 
construction contract - the Red book - for engineering works designed by the Employer, 
and the Yellow and the Silver books, for works designed by the Contractor. The effect is 
that in the construction contract the DAB is in the form of the standing DB, while under the 
Yellow and Silver book there is an “ad hoc” DB.
Thus, under a construction contract (Red book) the DB member or members are 
appointed by the parties at the inception of the construction. The default provision is of 28 
days from the Commencement Date, but the Parties can agree a longer time. 
Under a P&DB (Yellow) book and an EPC-Turnkey (Silver) book, the DB is in the form of 
an ad hoc DAB. The member or the members are appointed by the Parties only and when 
a dispute arises. 
In order to facilitate the agreement on the members, the Fidic 1st edition contracts provide 
for an optional, selection method: a list of potential members is added in the contract 
documents, and at the signature of the contract the members are choosen from this list. 
To my knowledge this apparently useful course of action was quite often neglected.
Fidic 2017 ed. standing DB.
Eighteen years later Fidic issued the second edition of the major forms of contract, 
Construction (Red), Plant and DB (Yellow) and EPC-Turnkey (Silver).
The major move is that now the default provision is for a standing DB in all the three forms 
of contract. By default the member, or the three members, are appointed at the inception 
of the construction, and remain in place all along the construction period, and beyond, 
during the defects notification period, up to the conclusion of the contract, when the 
Performance certificate is issued.
Parallel to this, the default procedure for the DB members appointment is now the 
provision in the contract documents - Particular Condiditions Part A Contract Data - of the 
list of potential members. The Employer and the Contractors propose their choice of 
names at the time of the tender, and at the signature of the contract the parties pick out the 
names from the list. 
Even more important for the recognition of the DB as a vital resource of the project is the 
consideration that Fidic gives to its role. Fidic recently released its “Golden Principles”  2

(GP). This is a set of five criteria which provide guidance in amending the General 
Conditions when preparing the Particular conditions and the other docs of the contract. 

 These FIDIC golden principles are described and explained in the publication FIDIC’s Golden Principles 2

(freely available at: http://fidic.org/bookshop , )
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FIDIC strongly recommends that the Employer, the Contractor and all drafters of the 
Special Provisions take all due regard of the five FIDIC Golden Principles, in order to not 
change the essential fair and balanced character of a FIDIC contract.
Four of the GP are broad statements, which sound like recommendations but are not 
referred to specific clauses of the contract. The fifth one is a strict prescription, with clear 
reference to Clause 21 [Disputes and Arbitration], and it reads:
GP5:   “All formal disputes must be referred to a Dispute Avoidance/Adjudication Board (or a 
Dispute Adjudication Board, if applicable) for a provisionally binding decision as a condition 
precedent to arbitration”.

[slide 6] When will it be used? 

Fidic contracts provide for a tiered disagreement/dispute resolution mechanism.
The Claim stands as the first step. A “Claim” is “the assertion of a right under the contract”. 
It is not a hostile action, but merely a “demand for something due or believed to be due” 
and must be regarded as a contractual procedure to find a solution to a disagreement. 
The Engineer at this stage has the primary, double role, to resolve the disagreement. At 
first he/she is required to consult the Parties in an endeavour to reach agreement. If 
agreement is not reached the Engineer shall issue a fair determination.
The Engineer determination is immediately binding upon the parties, with no regards if one 
- or both - parties are dissatisfied, and if one - or both parties - serves a Notice of 
Dissatisfaction (NOD) with the Engineer’s decision.
After serving a NOD (2017 edition) the Party shall refer the dispute to the Dispute Board. 
The DB follows the procedure lied down in the contract, in the General Conditions of 
Dispute Avoidance/Adjudication Agreement and in the DAAB Procedural Rules.
Thus, in the “Adjudication” role, the DAAB steps in when a dispute arises, namely :3

one party notifies a claim to the Engineer;
the other party or the Engineer in his/her determination rejects the claim in whole or 
in part; and
the determination is rejected (2017 edition);

The adjudicators have a stated, short time (84 days by default) to receive the submissions 
of the parties, to hear the parties if requested or deemed necessary, and to issue the 
decision.
This is the activity of the “ad hoc” DB, in the Yellow and Silver books, 1st edition (1999).
The more noble part of the DB activity was, and remains, the role of dispute avoidance.
The 2017 Fidic edition emphasizes this “Avoidance” role of the Dispute Board. Likely this 
is consequent to the satisfactory success of the Dispute Review mechanism in the US and 
its popularity in the international context. A specific new Sub-Clause provides guidance 
and an expanded description of dispute avoidance powers attributed to the DB for this 
important role.

 “Dispute” is a defined term in Fidic 2017 edition, see SCl. 1.1.293
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However the avoidance role in Fidic contracts is not new, it was already embedded in the 
1999 edition, and it was present in the DB Agreement of the MDB harmonised edition 
(Pink book) and in the 2008 Gold book (Build, Operate and Transfer CoC). 
The Fidic construction contract (the Red book) and the 2017 - 2nd edition provide by 
default for the standing DAB/DAAB.
Nominated at the inception of the contract, the standing DB members are active players in 
the project team and they are knowledgeable about the contract. They are required to visit 
the site at regular intervals, say three/four months apart, and at specific particular stages 
of the project. On this occasions the DB member(s) shall promote open and frank 
discussion with the Parties - always with both parties present.
The avoidance role consist in open discussions where the experienced and trustful DB  
members resolve the misunderstandings, explaining which the problem is and what the 
contract says about it. 
The DAAB shall encourage the contracting parties to discuss and resolve issues before 
they become disputes.
The DAAB shall create an atmosphere of communication in a confidential and informal 
environment and provide opinions on contractual issues before they escalate to disputes. 
They have a first-hand and real-time knowledge of the progress of the project, and have 
direct contact with the personnel which is day by day involved in the construction.
The use of Advisory Opinions proved to be effective. When dispute avoidance is promoted 
by the DB and widely practiced, resolution rates are high, with a significant impact on time 
and cost saving.
The Advisory Opinion allows the parties to informally assess the respective strenght and 
weakness in the issue, and the likelihood of success in a dispute.

[slide 6 ctd] Does a DAB favour one side or another?

All DB members are Indipendent and Impartial.
Although a DB member may be nominated by one of the parties to the contract, it is 
fundamental that a DB member does not act, at any time, as an advocate or 
representative of either party. The DB member, after appointment, must act in the interests 
of the project as a whole and must always be seen to be impartial and independent in all 
respects.
The concepts of impartiality and independence are well established in most legal systems 
and jurisdictions. According to common definitions:
• Impartiality means having no direct involvement or interest and not favoring one 

person or side more than another.
• Independence means free from the influence, control or determination of another or 

others.
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Impartiality and independence are at the core of the DRBF’s Code of Ethical Conduct .4

To the DB members it is not only required to not give evidence of bias, but to not allow any 
perception of bias. It is required that there is not any possibility of bias. Also personal and 
non-financial relationships could be perceivede as bias.
The DB code of Ethic states that the “Board members must act honestly, with integrity and 
without bias. There must be no unilateral communications between a Board member and a 
contracting party, …”.
The key to avoid bias is to disclose to the parties, before the appointment takes place or at 
the earliest, any circumstance that could be considered a “conflict of interest”. Full 
disclosure in advance will ensure that each party can evaluate, and is satisfied of, the 
impartiality and indipendence of the member.
The DB works in favour of the “project”, and not in favour of this or that party. DB’s role is 
an integral part of project governance and management, and the DB’s objective is to 
ensure a successful and best-for-project outcome for all parties, consistent with their 
contractual arrangements and obligations.

[slide 6 ctd] Is it worth having one?

The Fidic tiered dispute resolution mechanism requires the exploitation of the following, in 
this sequence:

1. Party’s Claim and Engineer’s determination, Rejection of the Engineer’s 
determination;

2. Referral to the Dispute Board and Dispute Board Decision;
3. Notice of dissatisfaction;
4. Amicable Settlement;
5. Arbitration.

The prominent role of the DB is in the avoidance of disputes. The benefit of this is difficult 
to quantify, unless we consider the benefit to the project of friendly relationships, quick 
resolution of issues, non-conflictual and cooperative atmosphere that the DB creates.
The Engineer, which is recognized to be an employer’s agent, manages the contract, and 
he/she is the first in the tier of the disagreement/dispute resolution mechanism. The 
Engineer is required to be “Fair”, or “Neutral”, in his/her determination. The determination 
should reflect the Engineer’s assessment of the case, in compliance with the contract, and 
not the Employer’s opinion, but there are cases where the Engineer is not as independent 
as he/she is supposed to be.
If the Engineer rejects a party’s claim, in full or in part, the standing DB is immediately 
available to step in, to re-evaluate the circumstances and to provide an independent 
decision. The DB decision supersides the Engineer’s determination and it is immediately 

 See the Dispute Board Manual (2019 ed): A Guide to Best Practices and Procedures. It is available at: 4

https://drbf.memberclicks.net/assets/docs/Manual-_How-To_.pdf 
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binding upon the Parties. The DB decision is not final, it can be modified or reversed in 
arbitration.
Set aside the invaluable benefit of the avoidance role, the DAB provides, in a short time, 
certainity of an independent decision, which is binding for the parties. It is a cost effective 
dispute resolution method, and the parties overcome their disagreements in real time.
The DB Code of Etich states that DB proceedings must be conducted expeditiously, 
without delays, in a professional manner, diligently and orderly.
A frequent concern for the use of the DB is about the cost.
The cost of the DB members is usually composed of two items: a retainer fee, paid 
monthly to each member for him/her to remain conversant with the contract, to receive 
documents and updates, and to be available on short notice for a site visit, a non binding 
advisory opinion or for an interim-binding decision.
A daily fee, to be paid for each day of activity for the site visits, the advisory opinions and 
the decisions.
The total cost of the DB is in the range of 0.2% - 0.5% of the cost of the project. This is a 
minor amount, compared to the cost of the design, the cost of the Engineer, or the cost of 
the insurances and the cost of the securities (performance bond and advance payment 
bond). 
The cost of litigation in court, or for the arbitration, is in the range of ten times the cost of 
the DB.
The DB is an efficient and cost-effective alternative to the litigation in arbitration or in court.
It is recorded  that:5

Of 337 DB advisory opinions, only 7% went on to a formal DB referral requiring a 
recommendation or decision.

Of 512 DB decisions, only 6% were referred to arbitration and only seven of those 
decisions were ultimately overturned.

The DB process had a success rate of 94% in avoiding expensive follow-on dispute 
resolution procedures.

[slide 7] What is the Performance Security in the FIDIC contracts

Securities are often classified into two types:
• Unconditional, or on demand security - this can be cashed without informing the 

Guarantor of any pre-condition (proof of default);
and
• Conditional - this requires the Employer to specify the conditions which give entitlement. 
The Employers - needless to say - prefer the unconditional  “on demand” guarantee.
The security is in the range of 10% to 15% of the contract price, and it gives to the 
Employer a relief in case the contractor does not perform in compliance with the contract. 

 The study was commissioned by the ADB to the DRBF. DRBF examined 230 projects.5
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The Employer considers the risk of default by the Contractor, and the security is a common 
requirement for the protection of the Employer and/or of the project financial institution.
The security is provided in the form of an agreement between the Contractor and a Bank, 
the Guarantor. The Bank engages itself to pay, within the limit stated in the agreement, the 
amount requested by the Employer. The obligation of the bank to pay is separate - 
independent - from the obligations of the Contractor under the construction contract.

[slide 7 ctd] What is it for?

The Contractor is aware that a breach of contract can lead to a call on the bond, and that, 
even in good faith, the Employer may consider himself entitled to a payment which the 
Contractor refuses to execute. Not to say that a malicious Employer could try to take 
advantage of the circumstances, likely at the end of the contract, and cash the bond, 
granting himself a generous 10% discount on the project cost.
The Fidic relevant subclause 4.2 [Performance Security], states (Red book 1999 ed):

“The Contractor shall obtain (at his cost) a Performance Security for proper performance, in 
the amount and currencies stated in the Appendix to Tender. 
… … “
“The Contractor shall ensure that the Performance Security is valid and enforceable until the 
Contractor has executed and completed the Works and remedied any defects”

The Fidic contracts provide for example forms, which incorporate (by reference) the 
Uniform Rules for Demand Guarantees - URDG - prepared for the International Chamber 
of Commerce ("ICC", 38 Cours Albert 1er, 75008 Paris, France). 

[slide 7] How does it work?

The guarantee agreement states the procedure for the call. For the unconditional - on 
demand - guarantee the procedure is rather simple. The Employer writes to the bank and 
requests the payment of the performance security, in full or for an amount stated. The only 
necessary document is a declaration, by the Employer, that the Contractor is in breach of 
his obligations under the Contract. A brief description of the breach, and of the obligation in 
respect of which the contractor is in breach (using expressions similar to those in the 
Contract) may be added.
Nothing else should be stated, and the bank does not have obligation to investigate the 
underlying construction contract in force between the Employer and the Contractor to 
ascertain if the Employer is duly entitled or not. The bank is supposed  to pay within 3 - 5 6

days, just the time for an administrative check for compliance with the procedure.
The Contractor, provided that the bank informs it of the call, has a very short time to 
organize a defense and to submit notices to prevent the bank to pay an huge amount. But, 
where to look for an argument to resist the call ? 

 see Article 10 of the ICC Uniform Rules for Demand Guarantees (URDG 458) 6
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First place where to search for relief to resist the call is the contract !
The crucial sentence is in the same SCl. 4.2 [Performance Security], which states: 

“The Employer shall not make a claim under the Performance Security, except for amounts to 
which the Employer is entitled under the Contract.” 

The Employer’s right to call the bond is restricted by the entitlement, but what is the 
Employer’s “entitlement” ? 
The issue is widely debated, it is scrutinized in a large number of books and trustful works, 
and was considered a number of times by tribunals and appelate courts.
The answer, to use a lawyer’s expression is: “it depends”.
It depends on the contract, on the performance bond and on the circumstances.
Central to the case is the contract. In several jurisdictions courts held that restrictive 
provisions in the underlying contract can prevent a demand being made on an 
unconditional security instrument .7

There are minor but significative differences between the several Fidic forms of contract, 
namely the 1999 rainbow suite, the 2006 and 2010 MDB harmonized editions and the 
2017 rainbow suite, to limit the analysis to the most familiar construction contracts.
The 1999 Fidic contracts contain a list of restrictive provisions under which the Employer is 
entitled to a call, namely:

“The Employer shall not make a claim under the Performance Security, except for amounts to 
which the Employer is entitled under the Contract, in the event of:
(a) failure by the Contractor to extend the validity of the Performance Security as described 

in the preceding paragraph, in which event the Employer may claim the full amount of the 
Performance Security,

(b)  failure by the Contractor to pay the Employer an amount due, as either agreed by the  
Contractor or determined under Sub-Clause 2.5 [Employer’s Claims] or Clause 20 
[Claims, Disputes and Arbitration], within 42 days after this agreement or determination, 

(c) failure by the Contractor to remedy a default within 42 days after receiving the Employer’s 
notice requiring the default to be remedied, or 

(d) circumstances which entitle the Employer to termination under Sub-Clause 15.2 
[Termination by Employer], irrespective of whether notice of termination has been given.

DIFFERENT VIEWS: 
1 THE EMPLOYER IS NOT ENTITLED TO MAKE A CALL IN THE ABSENCE OF A 
DETERMINATION
Two well known publications broadly conclude with the same effect, that the Employer is 
entitled to make a claim under the Performance guarantee only in pursuance of the 
procedure at SCls. 2.5 [Employer’s Claims] and having received a positive Engineer’s 
determination under SCl. 3.5 [Determinations]:
• FIDIC users’ guide - A practical guide to the 1999 red and yellow books - Brian W. 

Totterdill 2006, page 124:

 Simon Carves Ltd v Ensus UK Ltd [2011] EWHC 657 (TCC), para 33, and Clough Engineering Ltd v Oil and 7

Natural Gas Corporation Ltd [2008] FCAFC 136, para 77
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“Any claim by the Employer under the Performance Security must follow the 
procedure of sub-clause 2.5”.

and (with the same wording):
• FIDIC - A guide for practictioners - Axel-Volkmar Jaeger and Sebastian Hoek 2010, 

page 355:
“Any claim by the Employer under the Performance Security must follow the 
procedure of sub-clause 2.5”.

A sentence by the Trinidad and Tobago Privy Council ([2015] UKPC 37) shares this 
understanding:
in NH International (Caribbean) Ltd v National Insurance Property Development Company 
Ltd (Trinidad and Tobago), the Privy Council found that clause 2.5 in the FIDIC Red Book 
was so widely drafted that it applied to any claim made by the Employer, then applicable 
also to claims on the guarantees.

[slide 8] How does an Employer call on the security

The critical aspect is the procedure for the call.
The performance guarantee states a very simple procedure, but it is a procedure in full 
right. Superficial and not experienced Employers should always seek lawyer’s advice 
before writing to the bank to call the bond. 
A call on the performance security is a capital act in the story of the contract, and it may 
have serious consequences. It can be the start of an arsh fight, and to make it wrongly, 
even in minor details, has fatal consequences.
Left aside that the address to which the call is sent, on paper or cabled, must be correct, 
the performance bond usually states that the communication shall go through the banks, 
from the employer’s bank to the guarantor. Details of the contract, of the guarantee and 
others must be clearly specified, it is better to append a copy of the guarantee in force. 
The Employer’s declaration, that the contractor is in breach of contract, must be simple but 
clear, and must be signed by the Employer authorized representative, if not two employer’s 
members. The amount to be paid shall be identified. Lastly, if it is required, a short 
description of the breach shall be added. For an “on demand” guarantee this sholud not be 
necessary, however the guarantee may state something about it. 
The bank is committed to pay at the earliest, but you can be sure that, before putting out 
the money, the bank will take any possible step to not make a mistake. A wrong procedure 
is the first cause of non payment in case of a call.

[slide 8] When the Employer is entitled to call the bond ? 
The Employer is entitled to call the bond, or part of the face bond value, whenever the 
employer believes that the contractor is not, or shall not, perform properly. 
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This is a broad definition, but actually it is what the Fidic contracts say. The 1999 edition 
contracts offer some guidance in giving a list of events which entitle the Employer to the 
call.
The Fidic 2017 edition added one more event to the list. It refers to the case of a defective 
plant being removed from the site for repair, and not being returned.
It is not the same for the MDB harmonised editions 2006 and 2010, where the list is 
missing. 
We have seen the restrictions imposed to the Employer to make a call on the bond, in 
renown publications and in high court sentences. The understanding that the Employer is 
subject to honerous restrictions is not shared by all commentators.
The Fidic contracts guide 2000 ed. (page 99) suggests that the “entitlement” may be an 
arbitral award or other evidence, such as a proof of default. With these words the evidence 
does not appear to be confined to the claim procedure and the Engineer determination. 
The FIDIC contracts guide 2000 ed. offers a useful comment at SCL. 4.2 [Performance 
Security] (page 100), where there is a distinction with reference to the event at 4.2 (a) and 
the three others (b), (c) and (d):

“… …
If the Employer becomes entitled to call the Performance Security by reason of [the] failure to 
extend the validity of the performance security], the Employer may claim its full amount in 
accordance with Sub- Clause 4.2(a). 

There is no restriction here, if the contractor does not extendes the PS 28 days prior to its 
expiry there is no time for the Employer to follow the procedure at SCl. 2.5 and SCl. 3.5. 
About the other headings of events the Fidic guide reads:

If the Employer becomes entitled to call the Performance Security under any of the 
circumstances described in sub-paragraphs (b) to (d) of Sub-Clause 4.2, the Employer may 
only claim the amount to which he is entitled to be paid by the Contractor under the Contract. If 
the Employer claims in excess of this amount from the guarantor : 
- the Employer is in breach of the terms of Sub-Clause 4.2 in claiming the excess, 
- the Employer may be entitled under the terms of the Performance Security, if it is an 
independent guarantee, to be paid the amount claimed including this excess (the guarantor's 
obligation to pay the Employer depends upon these terms and their governing Laws), and 

- the indemnity specified in the penultimate paragraph of Sub-Clause 4.2 provides a degree of 
protection for the Contractor. 

The Fidic guide, for the events from (b) to (d), considers the risk that the Employer claims 
in excees, and it states, without restrictions, that the Employer is entitled to be paid by the 
guarantor for the amount claimed.
The Fidic guide notes that the contract provides for a remedy in case of a wrong action by 
the Employer. However, the remedy only applies to events at items from (b) to (d). Nothing 
is said about the call under item (a). 
The contractual mechanism for a remedy entails the acceptance by the Parties of the risk 
of a wrongful call, either in the substance or in the amount.
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COMPARISON OF FIDIC 1999 WITH FIDIC 2017
The Fidic 1999 ed. (at 4.2) and the 2017 ed. (at 4.2.2) both read: “The Employer shall not 
make a claim under the Performance Security, …”.
The sentence is transcribed verbatim from 1999 ed to 2017 ed, but, because of this, there 
is a subtle difference between 1999 and 2017 editions.
In Fidic 1999 claim is not defined, thus it may be understood that the sentence refers to 
the claim procedure (SCl. 2.5) and the subsequent Engineer’s determination (SCl. 3.5). 
In Fidic 2017 Claim, with the capital “C”, is a defined term . However, at 4.2.2. ”the 8

Employer may make a claim” has no capital, thus claim is in the usual, ordinary sense of 
the plain english language . Consequently it can be inferred that the intention of the 9

drafters of the SCl. 4.2.2, in using the small “c”, was not to refer to the Claim procedure at 
Clause 20 and the subsequent Engineer’s determination (SCl. 3.7).
Event (b) is the only one that espressly requires the Employer to follow the claim 
procedure, (SCl. 2.5 or SCl. 20.2), for the Engineer determination, but it is understood that 
the determination was already issued, and the Contractor is not complying with it.
A similar requirement is not specified at the items (a), (c) and (d) This is consistent with the 
specific topic of these events.
SCls. 4.2 (c) and (d) do not expressly refer to the Employer’s claim procedure. An amount 
needs to be evaluated, and it will likely be smaller than the entire amount of the 
Performance Security, but it could be a genuine evaluation by the Employer, provided that 
it is in good faith.

OTHERS ON NON REQUIREMENT OF THE DETERMINATION
Other publications are in line with this understanding.
Fidic Contracts: Law and Practice (E. Baker, B. Mellors, S. Chalmers, A. Lavers), at page 
392 (7.214) reads: 

“The Contractor may, however, seek to argue that an injunction (or similar prohibitory 
order from a court) should be granted to prevent the Employer from making the call on 
the on-demand bond Performance Security on the grounds that to do so would breach 
the limitations in Sub- Clause 4.2. The prospects of succeeding in such an application 
will, in many jurisdictions, be very limited.“ [Emphasis added]. 
“For example, the English courts will not consider granting an injunction [to prevent the 
Employer from making the call] unless it has been positively established that the party 
was not entitled to call the relevant security; it would not be sufficient to establish a 
serious arguable case to that effect. Per Ramsey J in Permasteelisa Japan KK v. 
Bouygesstroi [2007] EWHC 3508 (TCC) at para. 51 “

 SCl. 1.1.6: “ “Claim” means a request or assertion by one Party to the other Party for an entitlement or 8

relief under any Clause of these Conditions or otherwise in connection with, or arising out of, the Contract or 
the execution of the Works. “

 Merryam-Webster dictionary - entry of 09 October 2021 - The definition of “claim” (noun) in the Merriam-9

Webster dictionary is: “1: a demand for something due or believed to be due”.
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The recently published “Fidic 2017 A practical legal guide” (Corbett & Co) at page 168 
reads: 

“ … to reduce the possibility of subsequent disputes, the calling of the demand 
guarantee should take place after the liability of the Contractor has been established by 
agreement or by the Engineer, DAAB or decision of an arbitrator”.

Note the use of “should”, compared with the use of “must” by other scholars. And it is only 
“to reduce (opposite to: avoid) the probability of subsequent dispute”.

SENTENCES FOR NO NEED OF DETERMINATION
In Edward Owen Engineering Ltd v Barclays Bank International Ltd: CA [1978] Lord 
Denning remarked that “on demand bonds” must be paid with no need to prove their right, 
except if the bank considers the call fraudolent: “a performance bond stood on a similar 
footing to a letter of credit and a bank giving such a guarantee must honour it according to 
its terms unless it had notice of clear fraud”.
In J Murphy & Sons Ltd v Beckton Energy Ltd [2016] EWHC 607 (TCC)  the tribunal  
concluded that it would not have been fraudulent to make a call on the bond in the 
absence of, or contrary to, a decision by the Engineer under clause 2.5 and 3.5. This was 
because all that was required to trigger payment under the bond was a written demand 
signed by two directors stating that Murphy was in breach of contract, with particulars and 
the amount claimed as a consequence of the breach.
The South African Supreme Court of Appeal (SCA) in the case Aveng-Strabag Joint 
Venture (contractor) v. the South African National Roads Agency (employer) found that the 
Employer is not bound to seek entitlement under a formal decision before making a call on 
the bond.
In view of these the chance to resist a demand on the Performance Security appears 
limited and requires careful consideration by the Contractors.

[slide 9] What can the contractor do to resist?

First and immediate action by the Contractor is to prevent the bank from paying the 
amount requested by the Employer.
If the contract provides for the standing DAB, and the DAB is in place, the contractor may 
notify the DAB that a dispute arose, which lead the employer to consider itself entitled to a 
payment. Pending the submission of the referral, and to avoid the wrongful payment the 
contractor may seek an expedite, DAB interim decision, in the form of order by the DAB to 
the Employer to withdraw the call. Note that the DAB does not have jurisdiction on the 
bank.  
The contractor must follow its own strategy, and to rely on the commentaries and on the 
sentences which impose restrictions to the Employer’s freedom to call the bond.
What the contractor did in our case was to immediately refer the dispute to the DAB, 
seeking an interim decision to order the Employer to suspend the call. Parallel to this the 
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Contractor informed that a referral for an underlying technical dispute, about the root 
causes of the defects and their liability, would have been submitted shortly.  
The Contractor referred the dispute on the responsibility of the defects, and requested to 
postpone the decision on the call on the bond after the decision of the defects dispute.

[slide 9] The interim decision

Capital to the success in defending the performance bond was to avoid the immediate 
payment by the bank. To this end the contractor requested form the DAB a “freezing 
injunction”, namely to suspend the payment, pending the decision in the underlying 
dispute.
The DB issued the injunction to the Employer to withdraw the demand. Parallel to this, to 
preserve the Employer’s right to have the guarantee of proper performance, the DB 
ordered to the contractor to extend the validity of the performance guarantee well beyond 
the time at which the decision on the underlying dispute would have been issued.

[slide 10] The DAB procedure

The process started with a referral, in the form of a letter to the chairman of the DAB, 
copied to the Employer, the employer’s representative for the DB, and the engineer.
The contractor anticipated that two referrals would have been submitted, one seeking a 
decision that the root cause for defects laid in the design, which is in the responsibility of 
the Employer, and a separate one seeking a decision that - consequently - the employer 
was not entitled to the payment and that the call on the bond was abusive.
On receipt of a referral, the DAB chairman gives to the respondent the best possible 
opportunity to respond, and then to both parties to reply. The DAB has the obligation to 
give the decision within 84 days - 12 weeks, thus the time granted to the respondent party 
to submit its reply is in the range of three weeks, and then 2 more weeks to each party for 
the response to the reply and  the rebuttal. This makes a total of seven weeks. The DB 
then considers if hearings are necessary, with or without a site visit. Each party may 
request a hearing and/or a site visit. The DB, in the endeavour to allow the best 
opportunity to both parties to submit its case likely will agree. 

[slide 10] the underlying dispute

The pivotal point of the “liability for defects” dispute was the search for the root causes of 
the defects. 
The Employer asserted that the defects were consequent to poor quality of the materials, 
namely sand and other aggregates used for the pavement layers. 
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The Contractor contended that it had executed according to the plans and the 
specifications. some eight thousand reports of inspections, all signed off, proved that at all 
time the engineer-contractor joint quality control team was satisfied of the materials and of 
the workmanship. Laboratory test reports and analysis all complied with the specifications 
and were within the limits. The contractor believed that the design had not addressed the 
challenging climatic conditions of the area. The requirements for the embankment and the 
pavement layers from the granular subbase to the wearing course were not fit for the very 
low and the very high temperatures that prevailed in the region in winter and in summer 
times. The Contractor contended that the contract for construction of works designed by 
the Employer allocates the responsibility for the design to the Employer, consequently the 
contractor is not liable for errors in the design .10

To resolve the dispute the parties requested to the DAB to pay a site visit, and to have 
hearings, where the parties could submit their cases. 
The DAB agreed, a site visit and a two days hearins were organized. The contractor, which 
had previously submitted a report to substantiate its case offered an expert witness.

The lesson learned

Broadly speaking, the DAB decided that the root cause for the defects remained on the 
employer’s design and consequently it was not the contractor’s responsibility, except if it 
could be proved that the contractor’s execution did not complied with the contract, the 
design and the technical specifications. 
Consequently, for the time being, the Employer was not entitled to the payment of the 
amount claimed under the performance guarantee.
The DAB however remarked that the Employer deserves a construction fully in compliance 
with the contract. Even minor deviations from the technical specifications, or a limited 
number of non-satisfactory test results would trigger the contractor’s responsibility and 
liability.
The DAB action was extremely fair, and within the four corners of the contract. In 
conclusion no position prevailed, and the issue of the responsibility for the defects and the 
apportionment of the liability remained open to further scrutiny. 
The lesson learned is that the procedures laid down in the contract must be strictly 
followed. A call on the bond, like a termination, is a serious act, and it must be carefully 
prepared. A number of clauses in the contract provide for notices to be submitted and for 

 The rule is known as the Spearin doctrine. It was enumerated in United States v. Spearin in 1918, which 10

recognized that when a contractor is “bound to build according to plans and specifications prepared by the 
owner, the contractor will not be responsible for the consequences of defects in the plans and specifications,” 
and therefore the risk of defects based on faulty plans or specifications is allocated to the party who provided 
those plans. 
Be aware! Since the Texas Supreme Court’s 2012 decision in El Paso Field Services, L.P. v. MasTec North 
America, contractors may be held liable for design defects even if the designs, plans, or specifications were 
provided by the owner or the owner’s design professional. The Ohio Supreme Court also limited the 
doctrine’s applicability in the 2007 case Dugan & Meyers Construction Co. v. Ohio Dept. of Administrative 
Services.
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minimum time intervals between the notices, to allow the opposite party to respond or to 
act. All prescriptions of the contract must be observed.
Overlooking the details of the procedures, not having a preordinate strategy, lack of 
experience, poor coordination, these are all circumstances that cause the best intentions 
to fail, spoiling the opportunity for well deserved rights under the contract.

[slide 11] The Latham report

To summarize a basic concept in drafting a construction contract, I refer to a famous 
sentence of the report issued by Sir Latham :11

“No construction project is risk free.  
Risk can be 
managed, 
minimised, 

shared, 
transferred or 

accepted”
"It cannot be ignored”

————————— end of the document —————————

 Sir Michael Latham, Constructing the team, 1994 11
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