
Webinar: 

20 Brilliant Construction and Engineering

Questions and Answers from Industry

Experts

18 August 2022 | 11:00am BST (UK Time)





Bill Howard | Past President 

FIDIC

Area of Expertise  
• Water Resources Engineering

• Project Management

• Executive leadership

William Howard is a Past President of FIDIC, and a retired executive of the global

engineering and construction firm, CDMSmith.

Bill has had a long association with FIDIC starting as USA member association ACEC’s

liaison to FIDIC in 2000, then serving on numerous committees and delivering presentations

since. Bill is former chair of ACEC, a fellow of ACEC and ASCE, and a board certified

environmental engineer with the American Academy of Environmental Engineers and

Scientists. He has a wealth of global experience in executive leadership, quality

management, training and risk management. Bill began his two-year term as FIDIC president

in September 2019.

@FIDIC

Fidic-International-Federation-of-consulting-engineers 

www.fidic.org

https://www.linkedin.com/company/fidic---international-federation-of-consulting-engineers?trk=public_profile_experience-group-header
http://www.fidic.org/


Bill Howard | Past President 

FIDIC

Question: What advice would you offer Owners in initiating a project, especially a complex one?

Answer:

1) Use your professional engineer as a trusted advisor for all phases of a project provided that you are satisfied

with their services.

2) Get the procurement process right as a key step in achieving successful projects.

3) Use the most appropriate FIDIC form of Conditions of Contract and minimize the modification of same.

4) Follow the five FIDIC Golden Principles when using FIDIC Conditions of Contract.

5) Prequalify key project participants wherever possible.

Following the above guidelines will increase the probability of establishing a cooperative atmosphere through the 

proper balance of risk among qualified project participants throughout all phases of a project. 



Alison Lacy | Partner

Fasken Law - Toronto

Area of Expertise 
• Procurement and project development for large capital projects.

• Alison has significant experience in mining, energy and infrastructure projects.

• Alison has assisted with the procurement, development and financing aspects of mining

projects in Panama, Cuba, Chile, Peru, Mexico and Madagascar. In the electricity and

resource sectors, Alison has worked on transactions in Canada, Chile, Argentina, Brazil,

Bolivia, Mexico, Colombia, Uruguay, China and India.

/Fasken 

www.fasken.com

@FaskenLaw

https://ca.linkedin.com/company/fasken
https://www.fasken.com/
https://twitter.com/FaskenLaw


Alison Lacy | Partner

Fasken

Question: When developing a project, does it ever make sense for an Owner to use multiple contract packages 

instead of using just one contract, such as an EPC or an EPCM? And if so, when? What are the advantages and 

disadvantages?

Answer:
When an owner is developing a very large and complex project, it can be very beneficial for the owner to use multiple contract

packages. For example, if a large mining project is to be developed that includes many different components of

infrastructure, such as a process plant, a power plant, a port facility, a tailings management facility and access roads, it may

end up being easiest and most cost effective to procure the various components under different contract models, or to

bundle a few components under one contract model, and others under a different contract model.

Advantages: The larger the project, the greater the risk can be for both the owner and a contractor. However, if the project is

broken into components, the cost and risk associated with each component, or a bundle of components, will be reduced and

more palatable for a contractor to assume. That, in turn, may encourage more, and higher calibre bidders in respect of each

procurement package. In addition, the use of multiple contract packages allows an owner to use contractors who are experts

in their particular area. One contractor may have great expertise at engineering and procurement and another with

construction. In the mining example above, one contractor may have expertise with the design and construction of process

plants, but not with power plants or ports. Another contractor with the relevant expertise can be retained to do the design

and construction of the power plant or port.



Alison Lacy | Partner

Fasken

Question: When developing a project, does it ever make sense for an Owner to use multiple contract packages 

instead of using just one contract, such as an EPC or an EPCM? And if so, when? What are the advantages and 

disadvantages?

Answer:

Disadvantages: There is a risk of a gap between services provided when multiple contractors are used. To effectively manage

this risk, very strong owner oversight will be required to ensure no gaps and to address the interface among multiple

contractors on site. An interface/coordination agreement between the different contractors on site will also help to manage

the interface risk. Finally, in the event of disputes related to the project, having common dispute resolution provisions in

each of the contracts will help ensure seamless joinder of disputes between contract packages.



Gordon Nardell QC 

Twenty Essex

Area of Expertise  
• International litigation

• Arbitration 

• Cross-border and public/private projects

Gordon is a barrister practising at Twenty Essex in London and Singapore. He specialises in

international litigation and arbitration. He is best known for his work on claims by and against

state bodies, including disputes about public-private projects in the energy, infrastructure and

transport sectors. Gordon also advises on regulatory and contract issues across a range of

projects and transactions. He accepts appointment as arbitrator ad hoc and under the rules of

the main institutions and is a regulator contributor to professional publications and training

events.

@TwentyEssex 

/twentyessex/

www.twentyessex.com

http://www.twentyessex.com/


Gordon Nardell QC

Twenty Essex

Question: When does English law imply a duty of good faith into a project contract?

Answer:

• No general duty of good faith. Each party free to exercise contractual rights for own commercial purposes as it 

see fit.

• But court may be willing to imply good faith duties into a “relational” contract -- where parties in a long-term 

mutually beneficial relationship. Design-Build-Operate contracts often in this category. Typically, duty not to 

exercise a contractual power (such as termination for contractor default) “arbitrarily, capriciously, irrationally or 

for an improper purpose”. 

• Does not apply where contractual right is “absolute” – ie. no “assessment” required – Compass Group UK and 

Ireland Ltd v. Mid Essex NHS Trust [2013] EWCA Civ (employer awarding “service failure points” for 

underperformance by contractor)

• But courts willing to imply a duty of good faith in designating a force majeure event under a unilateral FM clause 

supposedly giving employer “absolute” discretion: Dwyer (UK Franchising) Ltd v. Fredbar Ltd [2021] EWHC 1218 

(Ch). Employer should not have designated FM event where small contractor prevented from performing by 

Covid self-isolation of principal. (Decision appealed on other issues, appeal dismissed).



Karen Gough | Barrister

39 Essex Chambers 

Area of Expertise  
• Complex construction

• Engineering

• Professional Negligence

• General commercial disputes whether resolved by litigation, arbitration or ADT

Karen Gough practises internationally as counsel, attorney-at-law, arbitrator,

adjudicator and ADR neutral. She has specialised, for more than 30 years, in complex

construction, engineering, professional negligence and general commercial disputes

whether resolved by litigation, arbitration or ADR. She represents a wide range of

clients including governments, government agencies, local authorities, educational

institutions, contractors, sub-contractors, and major commercial organisations.

@39EssexChambers

/39 Essex Chambers

www.39essex.com/



Answer:

Yes.

The NEC4 dispute Resolution Services Contract has three elements/different dispute resolution provisions:

• W1 is where the statutory adjudication scheme is not applicable, and the parties choose ad hoc

adjudication.

• W2 provides for statutory adjudication under the Housing Grants, Construction and Regeneration Act 1996

(as amended) (“HGCRA”).

• W3 is the new option for NEC4 and it provides for the appointment of a Dispute Avoidance Board.

Importantly, there is no overlap between the three processes. Parties can choose which process they wish to

use.

In England and Wales, any party to a construction contract has a statutory right to adjudicate a dispute “at

any time” either under the Contract [here option W2] or if the Contract contains no Act-compliant provisions,

then under Part 1 of the Schedule to the Scheme for Construction Contracts (England and Wales) Regulations

1998 (as amended).

If parties, not subject to the statutory adjudication regime in England and Wales, opt for W3, then in order to

avail themselves of arbitration or litigation to resolve a dispute, all potential disputes must first be referred to

a DAB for a [non-binding] recommendation and, if it is not accepted, a notice of dissatisfaction must be given

within 4 weeks of its receipt in order to preserve the right to bring a claim in arbitration or litigation.

Karen Gough | Barrister

39 Essex Chambers 

Question: Are there any material differences between the dispute resolution provisions, and particularly where

statutory adjudication under the HGCRA is concerned, between NEC4’s Dispute Resolution Services Contract and the

new JCT DAB Documentation 2021?



Answer:

The JCT DAB Documentation: 

Is designed for use with the JCT 2016 Design and Build form and the JCT Major Project Construction Contract 

form and for major domestic or international projects.

However and by contrast:

The JCT DAB Documentation seeks to provide a means of dispute avoidance or adjudication through the 

offices of a standing DAB.  The DAB is appointed under newly modified CIArb DAB Rules and parties can 

choose to have a DAB with one or three members.

The DAB has the capacity to issue an advisory opinion to assist the parties to avoid a dispute.  The parties 

also have the ability to obtain an informal “Recommendation” from the DAB by a process using the same 

procedure as would be employed for an adjudication.  The Recommendation is non-binding but admissible in 

later proceedings.  The DAB is not bound by any earlier informal advisory opinions on the same issue[s].

Where requested, the DAB can render a formal Decision on a dispute referred to it under an adjudication 

process which is designed to be compliant with the provisions of the Housing Grants, Construction and 

Regeneration Act 1996 (“the Act”), as amended.

Karen Gough | Barrister

39 Essex Chambers 

Question: Are there any material differences between the dispute resolution provisions, and particularly where

statutory adjudication under the HGCRA is concerned, between NEC4’s Dispute Resolution Services Contract and the

new JCT DAB Documentation 2021?



David Rogers / Deputy Editor

Building Magazine

Area of Expertise  

Dave Rogers has enjoyed a long career reporting on the construction sector, including stints at

Building Design, Construction News and as a freelance journalist. He is currently the Deputy

Editor of Building – one of the sector’s leading magazines – where he covers a broad range of

construction stories from high-profile employee moves to post-covid working models; major

construction projects across the UK through to government policy changes that will affect the

built environment.

https://www.linkedin.com/company/building-uk

https://www.building.co.uk/

https://www.linkedin.com/company/building-uk


Dave Rogers

Building Magazine

Question: Given there is a well-known and widespread materials shortage, are contractors still liable for materials not

turning up to their sites? What can and should be done by clients and contractors to reduce contractual liability on
this and to avoid disputes?

Answer:

Liability for material shortage will usually depend upon the terms of the contract and the circumstances which led to 

the shortage.

Some  contracts specifically allocate the risk of material shortage, with the Contractor assuming the risks except in 

circumstances where a ‘relevant event’ or ‘compensation event’ has occurred.

Under JCT D&B 2016, on receiving notice of a ‘relevant event’, under Clause 2.25 the Employer may award the 

Contractor an extension of time for completion of the works, relieving them of delay damages. Contractors however 

are not entitled to claim for the loss and expense incurred as a result of this delay.

A relevant event is an event (described within its contract) not caused by either of the parties but which affects the 

ability to comply with the timescales of the project. 

The NEC equivalent of relevant events are ‘compensation events’ and under NEC3 Clause 60, a compensation event 

may entitle the Contractor to an extension of time or an additional payment.

Force Majeure events fall within the definitions of both ‘relevant’ and ‘compensation’ events under JCT and NEC 

respectively. As such, if the Contractor can show the material shortage was a direct result of Covid-19 of Brexit, they 

may be protected against any claims for delays to completion.

However, if the contract was entered into after the outbreak of Covid-19 or following Brexit, the consequences of 

these events were arguably reasonably foreseeable, so are unlikely to be considered Force Majeure.

Although it may seem like the obvious answer, read the terms of your contract.



John Green | Commercial Director

Stepnell Limited

Area of Expertise  
• Proven end-to-end project lifecycle expertise.

• Serves a broad spectrum of private and public sector clients, ensuring they realise their

vision by providing a more holistic approach to project design, build, management and

delivery.

• Established, mature business with the resources and infrastructure to deliver larger,

more challenging projects with a value up to £30 million.

@Stepnellltd

Stepnell

www.stepnell.co.uk/

https://twitter.com/stepnellltd
https://www.linkedin.com/company/stepnell/
https://www.stepnell.co.uk/


John Green | Commercial Director

Stepnell Limited

Ltd
Question: Design obligations of the Contractor under JCT Design and Build 2011 and 2016?

Answer:

- Employer satisfied the Contractor’s Proposals (CP) meet requirements (3rd Recital).

- Contractor shall complete the design for the works (Article 1).

- Subject to clause 2.15, Contractor is not responsible for the Employer’s Requirements (ER) or verifying them

(Clause 2.11).

- Any inadequacy in the ER shall be corrected, altered or modified if not dealt with in the CP (clause 2.12.1).

- Subject to clause 2.15, if any inadequacy in the ER is dealt with, this constitutes a change (clause 2.12.2)

- CP prevail, where a discrepancy/ divergence exists between them and the ER (a Change).

- Employer chooses between discrepant items, where a discrepancy/ divergence exists between CP & Contractor’s

design documents.

- Being unaware of the obligations may lead to costly consequences.

- Important to review and understand contracts, train teams and instruct lawyers to draft amendments.



Karen Gough | Barrister

39 Essex Chambers 

Area of Expertise  
• Complex construction

• Engineering

• Professional Negligence

• General commercial disputes whether resolved by litigation, arbitration or ADT

Karen Gough practises internationally as counsel, attorney-at-law, arbitrator,

adjudicator and ADR neutral. She has specialised, for more than 30 years, in complex

construction, engineering, professional negligence and general commercial disputes

whether resolved by litigation, arbitration or ADR. She represents a wide range of

clients including governments, government agencies, local authorities, educational

institutions, contractors, sub-contractors, and major commercial organisations.

@39EssexChambers

/39 Essex Chambers

www.39essex.com/



Karen Gough | Barrister

39 Essex Chambers 

Question: Under the FIDIC 2017 Rainbow forms of contract, does the Contractor have a defence to the Employer’s

notice of suspension (clause 8.9) or termination, following the subcontractor’s default (clauses 15.1 and 15.2)?

Does it make any difference if the sub-contractor is:

a. Named; or

b. Nominated under the Contract by the Employer/Engineer.

Answer:

- Contractor is fully responsible for Subcontractors default & has no defence.

- Contractor must ensure it has indemnities and warranties to protect from Subcontractor default.

- Contractor requires Employer’s consent to subcontract, except for supplies of materials and named

subcontractors.

- If named subcontractor, Contractor should use general contractual provisions to object. Apply same level of

scrutiny as for nominated subcontractor.

- If nominated subcontractor, Contractor may object within 14 days to nomination based on competence,

resources, financial strength & failure to indemnify the Contractor.

- Nominated subcontractor to undertake to Contractor to carry out works & discharge Contractor from liabilities

and obligations.

- Consider any bespoke amendments to the contract and local laws and regulations.



Jamie Gray | Founding Partner

NPG Abogados

Area of Expertise 

• Specialist in Construction Law and Alternative Dispute Resolution

Jaime Gray has participated and continues to participate in the most important

construction projects in Peru including, most recently, the New Terminal of Jorge

Chávez Airport, Lima, and the Villa Panamericana Project for the Lima 2019 Pan

American Games.

Has advised on various types of infrastructure projects, notably mining, ports and

airports, hydroelectric power plants, water and sewage facilities, highways, bridges

and tunnels as well as highly complex building projects such as luxury hotels and

hospitals and on several of these projects he led the NPG contract administration

staff.

In the area of dispute resolution, he is not only an arbitrator and Dispute Board

member, but also specializes in the handling of disputes during the execution phase

of the projects themselves. Has successfully represented parties in international ICC

arbitrations as well as in others administered by local arbitration centres.

/npgabogados www.npg.pe

https://www.linkedin.com/company/npgabogados
http://www.npg.pe/


Jamie Gray | Founding Partner

NPG Abogados

Question: Is it possible to reach certainty of price in construction contracts funded by financial institutions using 

collaborative approaches?

Answer:

- For years, projects funded by financial institutions used EPC/Turnkey Lump Sum contracts;

- “Certainty of price” is the Holy Grail for owners, who transfer risk to contractors;

- Contractors charge a risk premium to cover “unfair” assignment of risk;

- Recently, owners are considering how to avoid payment of large risk premiums;

- Yes – possible to reach certainty of price & use collaborative approaches;

- How? Using a two-stage contractual approach:

1. Pre-construction – Collaboration between parties e.g. establish objectives & KPI’s which avoid high risk 

premium, exchange information, execution of early works;

2. Construction (Design & Build) – Negotiate turnkey lump sum contract, target price or guaranteed maximum 

price contract = price certainty, without charging excessive risk premium;

- Investment in time and money involved, but change in participants behaviour is required.



Dr Donald Charrett BE (Hons), LLB (Hons), 

MConstLaw, DipLPSE, 

PhD, ProfCertArb, DipIntArb, FIEAust, FCIArb | 

Barrister , Expert Determination Chambers

Area of Expertise  
• Dispute Resolution 

• Litigation

• Mediation

• Expert determination

• Arbitration

He is a Fellow of the Chartered Institute of Arbitrators, a member of the FIDIC

President’s List of Adjudicators, an accredited FIDIC trainer, and was the first

chairman of Melbourne TEC Chambers, a “virtual” chambers of barristers practising
in TEC law.

/donaldcharrett

www.expertdetermination.net 

https://www.linkedin.com/in/donald-charrett-022b5522/?originalSubdomain=au
https://expertdetermination.net/


Donald Charrett (Hons), LLB (Hons), MConstLaw, 

DipLPSE, PhD, ProfCertArb, DipIntArb, FIEAust, 

FCIArb | Barrister 

Expert Determination Chambers

Question: Top 6 things a Contractor can do to avoid disputes?

Answer:

1. Invest sufficient time in the contract;

2. SIGN the contract before commencing work;

3. Abide by the contractual terms;

4. Execute the project in accordance with the contract;

5. Good communication with the contract administrator; and

6. Address and deal with unforeseen issues ASAP.



Chris Everett | Director

Capital Consulting International (CCi)

Chris is Director and Quantity Surveyor providing quantum expert and consultancy 

services to the construction and insurance markets.

Area of Expertise 
• Quantum Expert

• Director of an international expert services consultancy, managing Quantum,

Delay and Technical teams

• Quantum Expert on complex construction and engineering projects

• Providing Expert and Advocacy services to the construction and insurance

markets

• Operating in the Construction Industry since 1999 for Employers, Multi-

Disciplinary Consulting Engineers, Main Contractors and Sub-Contractors

• Experience in all major forms of ADR as Quantum Expert and representing parties

in adjudication

https://www.linkedin.com/company/2846685/

https://cci-int.com/

https://www.linkedin.com/company/2846685/


Chris Everett | Director

CCI - Capital Consulting International 

Question: Can a Contractor be paid its Preliminary costs twice for the same period?

• The Contractor submits a Clause 31 programme and the Project Manager accepts it. The programme shows that Planned

completion is 20 weeks after commencement.

• The first Clause 32 programme update is issued, this shows the Contractor completed its site clearance works one week

earlier than planned and thus Planned completion occurs one week earlier, now 19 weeks. The PM is pleased with the

Contractors progress and accepts the programme.

• The Project Manager then instructs a change to the Works Information, adding additional drainage. This is notified as a

compensation event (60.1(1)) and the parties agree this will extend the Planned completion by one week, this is

implemented with an increase in direct costs for drainage work and one week additional preliminary costs as a result of

Planned completion occurring one week later.

• In effect the Contractor has already accounted for week 20 in its Price, it is then paid again for week 20 under the

Compensation Event. The project was completed on the original date planned.

My take-away point for Contractors is… don’t be afraid of showing the PM an earlier Planned completion date in programme

updates, you retain the time in Terminal Float anyway and may benefit should future compensation events impact the

Completion date. Failing to show an earlier Planned completion date will show any Contractor delays impact the Completion

date prematurely, i.e. without absorbing Terminal Float initially.



Rebecca Drake| Barrister

39 Essex Chambers 

Area of Expertise  
• Construction Disputes

• Commercial Dispute

Rebecca representing FTSE-rated companies, property professionals, offshore investors,

private developers, SMEs, and high-net-worth individuals.

@39EssexChambers

/39 Essex Chambers

www.39essex.com/

https://twitter.com/39EssexChambers?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/39-essex-chambers/
https://www.39essex.com/


Rebecca Drake | Barrister

39 Essex Chambers 

Question: Can a final date for payment be set by reference to the provision of an invoice?

Answer:

No. In Rochford Construction Limited v Kilhan Construction Limited [2020] EWHC 941 (TCC) published in July 2020

(in which Rebecca acted), Mrs Justice Cockerill confirmed:

- Final date for payment in a construction contract must be linked to the due date and be "a set period of time, and

not an event or a mechanism".

- Linking it to an invoice, would fall foul of the Construction Act requirements.

- The decision was technically obiter, but it is important guidance.



Richard Bailey| Partner

Druces LLP

Area of Expertise 
• Advising on the amendment of standard form contracts including all forms of

JCT, NEC3, ICE as well as EPC, process engineering and PFI Projects.

• Drafting bespoke forms of main contract and subcontracts.

• Domestic and international disputes and specialises in the resolution of

construction and engineering disputes through the courts, arbitration,

adjudication and all forms of ADR. Richard regularly acts as advocate on behalf

of clients.

• Disputes regarding infrastructure projects, light rail, EPC contracts,

contaminated land issues, PFI agreements, modular buildings, hospitals,

residential developments and sports stadia.

/richardbailey 

https://www.druces.com/

@RLBailey

http://www.linkedin.com/in/richard-bailey-0a7b9510
https://www.druces.com/
https://twitter.com/rlbailey?lang=en


Richard Bailey| Partner

Druces LLP

Question: Can you rely on Litigation Privilege to protect documents prepared for adjudication?

Answer:

- Litigation privilege covers documents produced where litigation is either in progress or there is a reasonable

prospect of litigation and therefore draft submissions are covered by litigation privilege.

- Does not cover preparing the claim prior to the commencement of the adjudication, where you involve an external

third party (say the architect if you are the contractor).

- This could include correspondence exchanged with solicitors and anyone involved in preparing the adjudication

claim.

- NB – Be careful what you put in writing as it will be disclosable and could undermine your case in court later on.



Hannah McCarthy | Barrister

39 Essex Chambers 

Area of Expertise  
• Construction and engineering

• Energy

• Professional negligence

Hannah is regularly instructed by domestic and international clients in TCC proceedings as

well as arbitration and adjudication. She has substantial experience as junior counsel as well

as sole counsel of a wide range of construction, engineering and infrastructure disputes, with

particular experience of nuclear and energy matters. She has worked with numerous standard

form and bespoke contracts, including FIDIC, NEC3 and JCT forms. Hannah advises a wide

range of clients, including employers, construction professionals, local authorities as well as

private individuals.

@39EssexChambers

/39 Essex Chambers

www.39essex.com

https://twitter.com/39EssexChambers?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/39-essex-chambers/
https://twitter.com/39EssexChambers?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor


Hannah McCarthy | Barrister

39 Essex Chambers 

Question: Is an interim application payable where no pay less notice has been served, but where the application itself

has been superseded by subsequent interim applications in the payment cycle?

Answer:

- Yes. 

- J&B Hopkins Ltd V Trant Engineering Ltd [2020] EWHC 1305 (TCC):

a) D (Main Ctr) tried to resist enforcement of adjudication decision in C’s (Sub-Ctr’s) favour, arguing decision 

related to an interim payment application, that had been overtaken by subsequent payment applications by C 

(themselves the subject of valid pay less notices). 

b) D argued enforcing the decision would be inconsistent with the ‘correction principle’, 

c) Court rejected D’s submissions. Correction principle (confirmed in S&T (UK) Limited v Grove Developments 

Limited 2018 EWCA Civ 2488) could not be applied to conclude no amount due. Disputes on earlier 

applications did not cease to exist, nor would estoppel operate because of subsequent applications.

d) D made no points regarding jurisdiction or natural justice = enforce decision. Court also declined to grant a 

stay of execution, notwithstanding D’s ongoing  adjudication in respect of further sums under the sub-

contract. 



David Sears QC

Crown Office Chambers

David Sears QC was widely recognised as a leading practitioner in commercial dispute

resolution, with a particular emphasis on professional indemnity, construction and engineering,
energy and utilities, information technology and insurance law.

@CrownOfficeCh

/CrownOfficeChambers

www.crownofficechambers.com

https://twitter.com/CrownOfficeCh?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/crown-office-chambers/
https://www.crownofficechambers.com/


David Sears QC 

Crown Office Chambers 

Question: Can a court award payment of the adjudicator’s valuation, even if the adjudicator had no jurisdiction to 

order payment?

Answer:

- Assumed no, but answer is yes.

- WRW Construction Limited v Datblygau Davies Developments Limited [2020] EWHC 1965 (TCC):

1. Datblygau Davies Developments Limited (DDD) and WRW Construction Limited (WRW) entered into JCT 2011

design and build standard form, for the latter to design and build nine residences in Twickenham, London.

2. Issues led to 3 adjudications. In the second of those adjudications, the adjudicator decided that DDD had

validly terminated the contract.

3. DDD then referred claims in respect of the post-termination final account to a third adjudication. Adjudicator

requested WRW to pay to DDD the sum of -£568,597.32 (negative) within 7 days. WRW sought to enforce the

Adjudicator’s decision by way of a summary judgment application.

4. Judge accepted adjudicator had no jurisdiction to award a sum of money to WRW as the responding party,

however that was not the main issue. The judge held there was no bar to the Court proceeding in such a way

5. The Court’s enforcement of the adjudicator’s decision would not amount to a final determination by the Court

of the value of the post-termination final account.

- Can see the practical advantages of the court proceeding in this way, but is it the legally right result?



Andrew Miller QC

2TG

Area of Expertise 
• Construction

• Energy

• Property damage

• Insurance and reinsurance

• Professional negligence

Andrew Miller QC FCIArb is a barrister with over 30 years of experience of dealing with and 

resolving commercial disputes both domestically and internationally. He now practices as a 

Mediator and Arbitrator in a wide range of commercial sectors, including in the areas of 

construction, energy, property damage, insurance and reinsurance and professional 

negligence. He is the current NMA Civil & Commercial Mediator of the Year 2020/21.

Andrew has been involved in the mediation of disputes since 1995. He has experience of 

over 200 mediations across a wide range of disputes. He also sits as an arbitrator and has 

been a trustee of the Chartered Institute of Arbitrators since 2019.

www.linkedin.com/in/andrewmillerqc/ www.2tg.co.uk

http://www.2tg.co.uk/


Andrew Miller QC

2TG

Question: Are construction disputes really suited for mediation and when is the best time to go to mediation?

Answer:

1. Construction disputes and mediation have a major component in common – namely negotiation.

2. Negotiation is at the heart of all construction disputes, pre-contract and post contract.  At the precontract 

stage the parties are looking for the best deal and at the post-contract stage the parties are looking to 

move forward in the most economically and efficient way.

3. Mediation provides this combination of efficiency and economy as a process and allows for the final 

resolution of a dispute.

4. It is not only cheaper than adjudication, but it is also quicker and allows for a flexibility that the rigidity of 

adjudication cannot ever achieve.

5. There is no right time to go to mediation but as a general rule the sooner the better.

6. And yes, mediation can be used as an alternative to adjudication or even may be introduced as part of 

the adjudication process.

7. The mechanism for providing a resolution to a dispute in a very short period of time (most mediations 

only last one day) is something that should not be overlook.

8. At a recent successful mediation of mine… post settlement the commercial and finance director turned 

to the contracts/legal director and said…. “Why have you never mentioned or tried mediation before.” 

9. SO DON’T HESITATE…. MEDIATE!



Roger ter Haar QC

Crown Office Chambers 

Area of Expertise  
• Arbitration

• Adjudication

• Construction

• Engineering

• Insurance 

Roger ter Haar QC is an English QC who has practised as a barrister, adjudicator and

arbitrator for 40 years at what is now Crown Office Chambers, Temple, London. He

has a wide practice that is recognised by such directories as Chambers Directory,

which list him as a leading silk for international arbitration, construction and

engineering, commercial dispute resolution, insurance, property damage, professional

negligence, and energy and natural resources.

In addition to now acting principally as arbitrator and adjudicator, he sits as a deputy

high court judge in the Technology and Construction Court and other divisions of the

High Court.

www.crownofficechambers.com

/crown-office-chambers @CrownOfficeCh
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Crown Office Chambers 

Question: Should discussions between opposing parties’ experts in arbitrations and litigation cease

to be held on a “without prejudice” basis?

Answer:

Yes: the practice is open to abuse by instructing lawyers particularly in international arbitration where those lawyers

may not have experience of this process. It is unnecessary if the experts act in accordance with usually expected

professional ethics to cloak the discussions by holding them on a without prejudice basis.



Nicholas Dennys QC

Atkin Chambers

Area of Expertise  
• Arbitration
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• Infrastructure

• Oil and gas

• Overseas disputes 

He also acts as arbitrator, adjudicator and mediator. He has acted as party-nominated arbitrator,

chairman and sole arbitrator on numerous occasions in domestic and international disputes and

conducts adjudications early neutral valuations and other forms of dispute resolution.

He has been involved in disputes involving foreign law including in India, Hong Kong,

Singapore, UAE, USA (including New York, Texas, California), Europe (including Spain and

Poland), South Africa and Gibraltar.

Nicholas has been recognised for many years by the legal directories, Chambers and Partners

(UK, Global and Asia) as well as The Legal 500, as a leading silk in the fields of construction,

professional negligence, international arbitration, professional negligence and information

technology.

@atkinchambers

/atkin-chambers

www.atkinchambers.com

http://www.atkinchambers.com/


Nicholas Dennys QC 

Atkin Chambers

Question: Is the concept of fiduciary duty useful in defining the relationship between an expert witness and his 

or her client when determining whether a conflict of interest has arisen? (Secretariat v A Company [2021] EWCA 
Civ 6)

Answer:

Not in my view. Whilst it is obvious that an expert should not advise two clients with different interests, the reason

is not that the expert is a fiduciary in any conventional sense but rather that the expert could not properly fulfil their

obligations to both clients and the court or Tribunal if he or she was trying to serve two masters.



Adrian Cole | Arbitrator

Arbitra

Area of Expertise  

• Construction arbitration 

Adrian Cole is an experienced international arbitrator, DAB member and mediator

specialising in energy, real estate and infrastructure development disputes. He is

globally recognised as the ‘go-to’ arbitrator based in the Middle East and previously

led King & Spalding's number 1 ranked Middle East Dispute Resolution Practice.

Mr Cole is listed by Who’s Who Legal as one of the top 25 construction dispute

resolution lawyers in the World and ranked tier one by Chambers Global and Legal

500. Part of the “Global Elite” in thought leadership, "He's the kind of guy you want

with you rather than against you." and is ranked for “his knowledge in arbitration”

(Chambers Global). He "stands out as a strong expert in construction-related dispute

resolution" (Legal 500).



Adrian Cole | Arbitrator

Arbitra

Question: Is a contractor entitled to compensation for encountering unforeseen ground conditions (“UGC”) ?

Answer: No, maybe and yes!

Construction contracts typically identify the scope of works, the duration in which they are to be performed and the 

price the contractor is to be paid for carrying them out. In the absence of any express provisions to the contrary, 

contractors are required by most legal systems to carry out that which they have contracted to do and bear all 
associated burdens of doing so.

Under English law, for example, an employer does not impliedly warrant that the works undertaken by the 

contractor are possible (legally or physically). The employer is entitled to rely upon the contract and the expertise of 

the contractor to carry out the works and the contractor will not be entitled to be compensated (time and or money) 

in dealing with the more onerous conditions.

Some contracts seek to share the risk of encountering UGCs.  FIDIC clause 4.12 for example, entitles a contractor to 

claim an extension of time for delay to completion and payment of cost for adverse UGCs that were not reasonably 

foreseeable by an experienced contractor, subject to giving appropriately timed notices and meeting other criteria.  

However, a raft of English law cases show that it can be difficult for contractors to satisfy the necessary tests, 

particularly the test of foreseeability.



Adrian Cole | Arbitrator

Arbitra 

Question: Is a contractor entitled to compensation for encountering unforeseen ground conditions (“UGC”) ?

Answer continued:

In Obrascon Huarte Laine SA v Her Majesty’s Attorney General for Gibraltar (2015), the Court of Appeal rejected the 

contractor’s claim for UGC where the ground conditions were not expressly identified in the geotechnical information 

with the court holding that “an experienced contractor at tender stage would not simply limit itself to an analysis of 

the geotechnical information contained in the pre-contract site investigation report and sampling exercise”.  

Likewise in Van Oord UK Limited and others v Allseas UK Limited (2015), the court held that the contractor failed to 

prove that subsurface conditions were different from those described in the contract or were unforeseeable.  

Compensation may therefore depend upon proving foreseeability, which extends beyond the boundaries of the 

contract and documents upon which it is formed.



David Daly | Director

Novus Resolve

Area of Expertise  
• Dispute avoidance

• Management and resolution services

David is a Chartered Quantity Surveyor with a wide breadth of commercial experience

gained in the UK, Europe, the Middle East and China. He is experienced in dispute

avoidance, management and resolution within various sectors. These include healthcare,

residential, offices, oil/gas facilities, offshore construction and renewable energy.

/novus-resolve/

www.novusresolve.com/

https://www.linkedin.com/company/novus-resolve/
https://www.novusresolve.com/


David Daly | Director

Novus Resolve

Question: Why do loss of head office overhead and profit claims commonly fail and what should contractors be doing

better to ensure they succeed in them more often?

Answer:

These claims often fail for lack of suitably maintained records

Walter Lilly v McKay [2012] EWHC 1773 (TCC), J Akenhead set out clear guidance on how to succeed in these claims in

paras. 540 to 554:

1. Contractors can recover overheads and profit arising from delay, caused by factors which entitle it to loss &

expense.

2. Contractors must prove that but for the delay, it would have secured other work which would have produced a

profit and/or contribution to its head office overheads and profit.

3. The courts have approved the use of formulae as an alternative to identifying actual costs which is often very

difficult.

• Contractors could produce invitations to tender which were declined to price due to the project’s delay

• Show a corresponding drop in turnover from accounts for the relevant period.

• Maintain cotemporaneous internal/external correspondence documenting impact of project delays on ability to bid

for new work.

• Most of the principles are not compilated but contractors are often unaware of them, leading to claims of this

nature failing when disputes arise.



Paul Darling OBE QC

39 Essex Chambers 

Area of Expertise 
• Construction & Engineering

• Adjudication

• Commercial Litigation & Sale of Goods

• Professional Negligence

• Domestic & International Arbitration

• Procurement

• Health & Safety

Paul Darling OBE QC has established a formidable reputation as an advocate in all types and

levels of tribunals all over the world. He specialises in complex cases which feature multiple

parties, large teams, and high volumes of material, and is often brought in by clients at short

notice, late in proceedings. An ability to work with colleagues from any jurisdiction, and to

grasp detail, strategy, and tactics quickly has allowed Paul to develop a practice which has

taken him to every major jurisdiction, appearing in a wide variety of construction, energy, and

commercial matters.

@BuildingSilk  

/39 Essex Chambers

www.39essex.com

https://twitter.com/buildingsilk?lang=en
https://www.linkedin.com/company/39-essex-chambers/
http://www.39essex.com/
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39 Essex Chambers 

Question: Are Global Claims and Total Cost Claims the same? Are they permissible? 

Answer:

- They are different, but some claims will be both. 

- Global Claim does not link individual delaying or disrupting events with specific time or loss.

- Total Cost Claim identifies all the cost incurred by a Contractor, deducts the amount allowed in the tender and 

claims the difference. 

- Global Claim is criticised because it may fail properly to deal with causation. 

- Total Cost Claim is criticised because it may fail properly to quantify loss. 

- Permissibility depends on contractual terms and the Court investigates the claims to see if they establish 

recoverable entitlement.



Paul Darling OBE QC

39 Essex Chambers 

Question: How can you win 6-3 and lose? 

Answer:

In the case of Triplepoint v PTT, Triplepoint succeeded in persuading at first instance Judge (Jefford J) and the 

Court of Appeal (Lewison, Floyd LJJ and Rupert Jackson) that the reference to negligence as an exclusion from a 

limitation of liability applied only to the tort of negligence not a contractual duty to exercise reasonable skill and 

care.  In the Supreme Court two of the Judges agreed (Lord Sales and Lord Hodge) but the majority (Lady Arden, 

Lord Burroughs and Lord Leggatt) disagreed.  So despite having 6 Judges (and those 6 Judges), Triplepoint failed.



Abdullah Akpinar | Director

PCM Project Controls Services Ltd - Istanbul

Area of Expertise  
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@akpinarabdullah

abdullahakpinar

https://twitter.com/akpinarabdullah
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Abdullah Akpinar | Director

PCM Project Controls Services Ltd

Question: Protections and entitlements relating to Covid-19, under FIDIC 1999?

Answer:

- Subject to giving notice under clause 19.2, a party may be excused from obligations due to Force Majeure 

(criteria defined under clause 19.1).

- Clause 19.1(i) to (v) does not include “epidemic” or “pandemic”, but the consequences of Covid-19 are likely 

to satisfy the definition of FM. Ebola?

- Employer may not be able to give access to and possession of site to Contractor (clause 2.1) e.g. site closures

- Employer’s payment obligations are not excused.

- Duty to minimise delay under clause 19.3. 

- Contractor may not complete the works on time.

- Contractor may claim an Extension of Time (EOT), if it will be delayed by unforeseeable shortages caused by 

epidemic or governmental actions (clause 8.4 Red and Yellow), or where it has followed public authority 

procedures (clause 8.5). 

- Contractor may claim cost, if the consequences of Covid-19 fall within the limited circumstances (clause 

19.4(b).

- Contractor may claim EOT or cost, if contractor suffers delays resulting from changes in the “laws of the 

Country” (clause 13.7).

- Notice under clause 19.2, could allow potential termination under clause 19.6.

- FIDIC 2017 uses “exceptional events” instead of “force majeure”.
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He is a Fellow of the Chartered Institute of Arbitrators, a member of the FIDIC
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in TEC law.

/donaldcharrett

www.expertdetermination.net 

https://www.linkedin.com/in/donald-charrett-022b5522/?originalSubdomain=au
https://expertdetermination.net/
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ProfCertArb, DipIntArb, FIEAust, FCIArb | Barrister 

Expert Determination Chambers

Question: Will Building Information Modelling (BIM) make a substantial contribution to more successful construction 

projects?

Engineer's answer

Yes. BIM can substantially improve time, cost and quality outcomes.

The ability to share up-to-date documents in real time will lead to significant reductions in the time to prepare

tender designs and to provide more timely responses to RFIs. Supplier's access to detailed drawings will reduce

procurement time. The design team working off a common set of drawings will identify clashes at the design stage

and significantly improve the quality of the design and thereby avoid rework in the field. Those time and quality

savings will undoubtedly result in a lower overall cost of the project.

Lawyer's answer

It depends.

If the current silo approach to design, procurement and construction is maintained there will be little financial

incentive for the significant investment required in hardware, software and training. Without that investment the

potential benefits of BIM will not be achieved.

The successful implementation of BIM will require a paradigm shift in the way design and construction is

procured, by focusing on the value added, rather than the cost. The benefits of BIM will only be achieved by a

more collaborative approach that fully addresses the proper management of the BIM model throughout its life, IP

issues, investment costs, and a rational allocation of the risks. This will require significant investment at the front

end of a project but will result in substantial savings over the life-cycle of a project.
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LMS Legal LLP
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Virginie Colaiuta | Partner

LMS Legal LLP

Question: Can a construction contract be considered an investment for the purpose of commencing arbitration
proceedings on the basis of investment treaties?

Answer:

- Investment treaties confer on foreign investors important protections & rights. 

- Violation = claims against host State in arbitration proceedings, including direct compensation claims

- Proceedings may commence where investor not concluded a contract with foreign State

- Definition of “Foreign Investment” in some treaties specifically refers to construction activities or construction 

contracts

- What happens in absence of specific reference?

- Salini v Morocco 2001 clarified criteria for a construction contract constituting an “investment”:

a) a certain duration of the performance of the contract;

b) an element of risk of the transaction;

c) contribution in money or expenditure/assets; and

d) contribution/benefit to the host State's economic development.

- Some cases (Joy Mining v Egypt) held bank guarantees are not considered an “investment”

- Mihaly v Sri Lanka – pre-contractual expenditure incurred in respect of construction of new power plant is not a 

“foreign investment”

- Some argue scope of treaty protection should be limited to contractor-State partnerships, rather than vender-

client relationships.



The material for this webinar has been prepared solely for the benefit of

delegates. It must not be used for giving advice in any shape or form, and it is

not a substitute for legal advice.

The author does not accept responsibility for loss howsoever occasioned to

any person or persons acting or refraining from action as a result of this

material.



NEXT WEBINAR

22 September 2022 | 11:00 AM BST

Different aspects of Dispute Boards in Latin America, 

UK and Middle East, with focus on their composition 

and implementation

With Jaime Gray (NPG, Peru) and Anna Laney (Crown 

Office Chambers, UK)



Thank You
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